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Section XVIII, Representation of Respondent in
Guardianship/Conservatorship Proceeding
3.

COURT PROCEEDINGS:

A. Counsel should seek the most expedient and timely resolution of the guardianship or
conservatorship proceeding possible while providing effective and zealous advocacy for the
respondent. Counsel should only seek the continuance of any phase of the proceeding if it is
necessary to effectively advocate for the respondent.
B. Counsel should ensure that the respondent may exercise his or her right to a jury
trial. Counsel shall inform the respondent of his or her right to a jury trial and explain the
benefits and detriments of a jury trial, and a hearing in front of the judge alone. Counsel shall
immediately notify the court if the respondent chooses a jury trial. If the respondent waives his
or her right to a jury trial, counsel shall establish that the waiver is knowing and voluntary.
C. Counsel shall ensure that a respondent actively participates in every stage of the
guardianship or conservatorship proceeding. Counsel shall encourage the respondent to exercise
his or her right to be present at all hearings.
D. Counsel shall avoid using his or her authority to waive the respondent’s presence at
the hearing except in the following extraordinary cases:
a. When the respondent unequivocally refuses to attend and cannot be encouraged to
do so;
b. When attending would seriously jeopardize the respondent’s mental or physical
condition; or,
c. When the respondent’s presence at the hearing would completely disrupt and
prevent a meaningful proceeding.
E. If the respondent waives the right to be present, counsel shall make a record of his or
her advice to the respondent regarding the right to be present and the choice to waive that right.
In such circumstances, counsel shall make a record of the facts relevant to the respondent’s
absence from the hearing.
F. If at any time of the hearing a respondent is under the influence of prescribed
medications, counsel should consider introducing evidence regarding the nature of the
medication and its likely effects upon the respondent’s demeanor.
G. Counsel should zealously and effectively engage in all aspects of trial advocacy.
H. Counsel shall be familiar with the applicable court rules and local customs in practice
regarding the admissibility of evidence commonly offered in guardianship or conservatorship
proceedings, such as medical records, legal records arising in attorney-client conversations,
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wills, advance directives, durable powers of attorney, oral gifts, transfers in trust, and financial
records, among others.
I. Counsel shall focus the court’s attention on the legal issues to be decided, such as
whether the criteria for incapacity of the ward have been met. Thus, counsel shall seek to
bifurcate the determination of the ward’s incapacity with the determination of the identity of the
guardian or conservator.
J. During the guardianship or conservatorship hearing, counsel shall, where it benefits
the respondent, examine and cross-examine adverse lay and expert witnesses and challenge other
non-testimonial evidence regarding:
a. Whether the case for guardianship or conservatorship is based on:
i. The respondent’s lack of sufficient understanding or capacity to make or
communicate responsible decisions concerning the respondent’s personal
care including safe living arrangements;
ii. The impairment of the respondent’s judgment so that the respondent is not
capable of realizing and making rational decisions regarding medical or
mental health treatment or handling day to day financial matters, or complex
business or contract maters; or,
iii. The respondent’s susceptibility to exploitation.
b. Whether there is any real factual basis for the petition;
c. How well the respondent is currently functioning and whether any indications of
poor functioning are due to the respondent’s social situation, income, or factors
other than the prospective incapacity;
d. Whether possible alternatives have been explored, including community supports
through Meals on Wheels, in-home care, personal care attendants, visiting nurses,
durable powers of attorney, payeeship, and trusts, among others;
e. Whether a limited or temporary guardianship or conservatorship or protective
order has been explored;
f. Whether health examinations were thorough;
g. Whether the respondent had recently been exhibiting abnormal or unusual
behavior;
h. The factual basis of conclusory opinions about the respondent’s incapacity;
i. Whether the proposed guardian or conservator is qualified to serve in that role;
j. Whether the respondent approves of the proposed guardian or conservator; and,
k. Whether the proposed guardian or conservator has a conflict of interest based on
past gifts, transfers, disputes, financial or familial relationships, business dealings
or partnerships, proposed inheritance, or otherwise.
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K. Counsel shall offer evidence favorable to the respondent’s case and present lay and
expert witnesses. Counsel shall also thoroughly examine and cross-examine adverse lay and
expert witnesses, particularly regarding the factual basis of conclusory opinions about the
respondent’s incapacity under the applicable legal standards.
L. After discussions with the respondent and with his or her consent, counsel shall
present all evidence available regarding appropriate alternatives to full guardianship or
conservatorship, including, but not limited to, voluntary community support and health care
services and legal arrangements including powers of attorney, trusts, and advance directives.
M. Counsel shall offer all evidence available that is favorable to the respondent
regarding the least restrictive guardianship, such as a limited guardianship, temporary
guardianship, or protective order.
N. Counsel shall also thoroughly examine and cross-examine adverse lay and expert
witnesses, particularly regarding the factual basis of conclusory opinions about the necessity of
appointing a full guardian, the most restrictive guardianship available.
O. Counsel shall also thoroughly examine and cross-examine adverse lay and expert
witnesses, particularly regarding the factual basis of conclusory opinions about the necessity of
the limitation of any civil or political rights of the respondent, including, but not limited to, the
right to make medical decisions, including end of life decisions, the right to privacy, including
the right to make family decisions including marriage, parenting, and relationships, the right to
association, the right of free speech and expression, the right to make or change a will, and the
right to vote.
P. Counsel should consider the condition of the respondent in determining the degree to
which the hearing procedures should conform strictly to the applicable rules, as some
respondents may not be able to consent knowingly and voluntarily to the waiver of any
procedural or evidentiary rights. Counsel should argue strict application for the burden of proof
and the law and, at all times, endeavor to preserve the record for appeal. Counsel shall review all
orders and seek the amendment of orders as necessary, including the deletion of provisions not
supported by the record and the law.
Q. Counsel should provide continuity in representation for the respondent throughout the
guardianship or conservatorship process. If the court orders a guardianship or conservatorship,
counsel shall make every attempt to ensure that the order explicitly and narrowly defines the
rights restricted by the guardianship and conservatorship.
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R. Counsel shall also make every attempt to ensure that the guardianship or
conservatorship order is fashioned to encourage the development of maximum self-reliance and
independence of the respondent and is only as broad as is necessary given the respondent’s
actual mental and/or physical limitations.
S. Counsel shall seek to submit testimony or other evidence regarding the ward’s
preferred living situations, preferred treatment options, the sale or disposition of his or her home,
cars, ranch, business or other assets of significant value. To the extent feasible, counsel should
make the wishes of the ward clear to the court and the appointed guardian or conservator to
provide direction in the future management of the ward or the ward’s estate.
T. Counsel shall also request that the court calendar an immediate ninety (90) day
inventory, annual accountings, guardian annual reports, and other matters, including court review
and approval of any anticipated sale or dispersal of significant assets of the respondent,
especially plans to “spend down” those assets to qualify the respondent for governmental
benefits, to ensure that should a guardian or conservator be appointed, the guardian or
conservator does not proceed without appropriate court supervision. In addition, counsel shall
request that the court prohibit the guardian from receiving compensation from the ward or ward’s
estate unless the guardian has provided prior notice to the court and all interested parties of the
rate of compensation, and for what services the compensation will be paid.

