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Section X, Representation Standards for Appellate Advocacy
2.

HANDLING THE CASE1

A. As soon as feasible after conviction or commitment, appellate counsel should confer
personally with the appellant to discuss the case. Counsel should explain the meaning and
consequences of the court’s judgment as well as the right to an appeal and a general outline of
the appellate process.
B. Counsel shall, within the time frame set forth in the Rules of Appellate Procedure,
request all transcripts and case records.
C. Counsel shall promptly review all transcripts and case records and discuss the matter
with trial counsel.
D. After reviewing the record, counsel should confer with the appellant and discuss
whether, in his or her professional judgment, there are meritorious grounds for appeal and the
probable results of an appeal. Counsel should explain the advantages and disadvantages of an
appeal. The decision whether to proceed with the appeal must be the client’s own.
E. Counsel shall be diligent in expediting the timely submission of the appeal and shall
comply with all applicable rules regarding conduct, pleadings, deadlines, and citations to
authority.
F. Counsel shall not abandon an appeal solely on the basis of his or her own
determination that the appeal lacks merit, but rather should advance any sound basis for
changing the law. If, after conscientious analysis, counsel determines that there are no nonmeritorious grounds for appeal, counsel should follow the procedures outlined in Anders v.
California, 386 U.S. 738 (1967) and §46-8-103 MCA. Counsel shall discuss with the client the
termination that counsel has made and give due consideration to the wishes of the client.
G. If counsel, after investigation, is satisfied that another lawyer who served in an earlier
phase of the case did not provide effective assistance, and those facts appear on the record, he or
she should seek appellate relief for the client on that ground. If counsel is satisfied that a prior
attorney did not provide effective assistance and the facts do not appear on the record, counsel
should advise the client regarding postconviction rights and, if the appeal is not successful, file
the appropriate postconviction petitions.
H. After exercising independent professional judgment, which may include omitting
issues too weak or tenuous to secure relief or distractive of superior claims, counsel should assert
claims which are supported by the record and which will benefit the client if successful.
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These standards assume that trial counsel has filed all appropriate post-trial motions as well as a Timely Notice of
Appeal
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I. Counsel should be scrupulously accurate in referring to the record and the authorities
upon which counsel relies in the briefing and oral argument.
J. Counsel should seek editing assistance and legal feedback from at least one other
attorney before filing a brief or a substantial motion. If oral argument is granted, counsel should
prepare appropriately, including participating in a moot court session.
K. Counsel shall periodically apprise the client of the progress of the case and copy the
client on all pleadings filed or received.
L. When an opinion is issued, counsel shall promptly communicate the outcome to the
client and explain remaining remedies, including the right to postconviction relief, and the scope
of further representation. This information, with particular emphasis on applicable deadlines,
should be memorialized in a letter to the client.
M. Counsel shall apply professional judgment when determining whether to file a
petition for re-hearing or a petition for certiorari to the United States Supreme Court. If counsel
believes that the client has a valid claim of ineffective assistance of counsel, counsel should
conduct the appropriate investigation and file a timely petition for postconviction relief.
N. When counsel’s representation terminates, counsel shall cooperate with the client and
any succeeding counsel in the transmission of the records, transcripts, files, and other
information pertinent to postconviction proceedings.

