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Special points of interest: Over a span of many months, Public Defender Commission Chair

Fritz Gillespie devoted substantial time and effort to drafting a
Response to prior reports submitted by the American University
team and the ACLU. On June 4, the Public Defender Commission
adopted the Response. The Response provides a comprehensive

®  Budgeting for the 2015

Biennium

) review of OPD’s many strengths and identifies the stresses we face
®  Fiscal Year End

in providing effective representation. I appeared before three

®  News from the Support separate interim legislative committees in the past two weeks, and I
Staff Conference relied extensively on the data and analysis provided in the
Response. I recommend that everyone take time to review the

Response — it will be time well spent.

As we all know, much of the good work we do goes unnoticed by
| those outside the agency. Iam hopeful that in the coming months,

Wwe can create an appropriate means to timely note the many

successful resolutions we obtain for our clients. For now, please
join me in congratulating some of our colleagues. Jennifer Hurley
won a significant case in the Supreme Court, in State v. Moore, in which the Court noted that imposition of
costs on a defendant can have a chilling effect on the fundamental right to a jury trial. In Great Falls, Melody
Brown, ably assisted by Dan Kohm and Kathy Knuth, won an acquittal on kidnapping charges. Carol Johns,
assisted by Bill Buzzell, obtained a dismissal after the jury hung on a felony charge and the state decided not

Inside this issue:
to seek retrial.

We are approaching the 50" anniversary of the ground-breaking decision in Gideon v. Wainwright, in which

Budget Updat 2
Heget Tpdate the United States Supreme Court recognized the right to the effective assistance of counsel. Notably, the

Montana Supreme Court enforced the right to counsel in State v. Blakeslee, a decision which pre-dates Gideon.

Support Staff Conference 2 A man charged with raping his daughter was given an attorney three days before trial. On appeal from his
inevitable conviction, the Court reversed, in a resounding and colorful holding:

Fiscal Year End 3 This defendant may be as guilty as ever felon not hanged. He is nevertheless entitled to a trial

consistent with our Constitution and Codes. Such a trial he has not had. Specifically, he is
Appellate News 4 guaranteed counsel by appointment of the court, if he cannot himself employ an attorney. If then

the court recognizes this right as was the case here, it is equally the duty of the court to make to
appointment of counsel effective, i.e., to give court-appointed counsel a reasonable time for the

preparation of his case after he has been appointed.

We have a proud tradition which recognizes the right to the effective assistance of counsel. Your efforts help

maintain that tradition.
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“The PDC agreed to
forward all 27 DPs to
the Governor’s office
to show the true

needs qfthe agency.”

PAGE 2

‘Budgeting for the 2015 Biennium

The Public Defender Commission (PDC) has been hard at work the last few months. In addition to hiring a
new chief public defender and a chief appellate defender, they are already at work preparing for the 2013
legislative session. The PDC is considering several legislative proposals and is also responsible for
forwarding a budget request to the Governor’s office to be included in the executive branch submission.

At the April 13, 2012 meeting, the PDC prioritized all of the new items (known as decision packages or
DPs) that they want to add to the existing budget. They considered each DP and discussed most of them at
length. They also listened to public comment before making their final prioritization.

A significant decision was to deviate from prior years when the PDC presented only their top priorities to
the Governor in the hope that those items identified as most critical would be supported and eventually
funded. Instead, for the 2015 biennium the PDC agreed to forward all 27 DPs to the Governor’s office to
show the true needs of the agency. Lack of adequate resources has been an issue since OPD’s inception in
2006. Many of the criticisms of the American University and ACLU evaluations are a result of insufficient
resources. Chairman Gillespie invested untold hours in drafting a response to those evaluations. One of his

goals was to use the response as written testimony about the OPD’s needs before the legislative session

begins. The extensive documentation included in the response will also be useful in testimony during the

session. The response is at

The PDC ultimately set pay increases for staff and managers as their top priority for the next budget cycle,

followed by an increase to the contract attorney rate. Several DPs related to increased staffing and

reducing manager caseloads were next. The remaining DPs were ranked as follows: trial notebooks,

claims software and computer equipment, staff for the PDC, service expansion in Eastern Montana and

specialty courts, and death penalty costs.

For more details on the discussion and specifics on each DP, see the meeting minutes at

Hats Off to Support Staff!

Lynda Dolan and Pepper Aden of Hamilton
received the Teamwork Award. When three of the
Hamilton attorneys were seriously injured in a car
accident last winter, Lynda and Pepper not only dealt
with the emotional strain as their people were in and
out of surgeries but they were also left with the
reality that they had essentially lost half of their work
force. Lynda and Pepper quietly and determinedly
worked tirelessly to keep the office from collapsing.
When the dust had settled Hamilton was still standing
strong in their dedication to the service of our clients.

Violet Kober of Billings received the
Professionalism Award. Despite the overwhelming
volume of work she processes in the high-paced
Billings office, Violet is always at the ready with a
professional demeanor in her assistance to and
understanding for our clients. Violet handles every
person with respect and goes above and beyond to
assist resolving issues when presented.

The Outstanding Achievement Award went to
Christine Thomas. Chris works in the Bozeman

office as the IQ specialist. When the OPD was highly
criticized for their lack of consistency in the IQ
process, the Bozeman office was held out as the
example of what OPD should be doing. Bozeman’s
shining example was due to Chris’s hard work in
implementing the IQ system that has now been
adopted as the 1Q Standard followed throughout the

state.

Linda Conard of Miles City received the Excellence
Award. Linda is the one-woman show in Miles City.
Their office consists of two attorneys, one
investigator, and Linda. Being a smaller office, Linda
handles all the receptionist, administrative assistant,
paralegal and regional administrative assistant duties.
Additionally she coordinates and provides support for
the contract attorneys in her region. Linda has been
with the agency since its inception and through the
years has made her office run efficiently. Her
dedication and professionalism is apparent in her
work and in the reputation the Miles City office has
gained through the years with outside agencies.
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Fiscal Year End is Here!

By Carleen Green, Accounting Supervisor

As you know, the State fiscal year ends on June 30. It is an extremely busy time of year for the
accounting staff—from now until late July. We are on a strict timeline to adhere to the state’s
closing dates. All FY 2012 expenditures must be accounted for, and all case statuses in
JustWare must be correct, to ensure that our fiscal year end reporting is accurate. We are
required by statute to report expenditures and case counts to the Governor, Supreme Court
and Legislature.

Employee Travel Expenses

You must submit your travel voucher for all travel expenses incurred on or before June 30 to
Central Services so that we have them no later than July 2 to ensure that you receive
reimbursement.

Closing Cases

All cases that should be closed in FY 2012, according to , must be closed in
JustWare by 5:00 p.m. on July 20. The status date should be entered as June 30, 2012 for all
FY 2012 cases closed between July 1 and July 20.

Contractor Claims

Please submit any outstanding claims as soon after June 30 as possible, including work done
during the month of June. As you know, June claims can be submitted up to August 14, but
we would appreciate it if you could submit them prior to July 16.

Thank you all for your assistance during this challenging time of the year!
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“Thank you all for
_your assistance
during this
challenging time
of year”
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Upcoming Training Events

s[o

Optimist ‘fThe Glass
R is Half Full”
August 9-10, 2012— DUI Defense Conference, Livingston
August 28-29, 2012— Investigator Conference, Fairmont
October 9, 2012 — Cultural Conceptions of Guilt and
Innocence, Billings
2 "The Glass
October 10-11, 2012— 7th Statewide Meeting and Annual Pessimst is Half Empty”
Attorney Conference, Billings
Def “The Glass Was
Ae ileses Full Until The
ttorney Police Tampered
With It”
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‘ Appellate News

By Wade Zolynski

Each day I come to realize more acutely the enormous shoes I am tasked to fill in my role as the
agency’s new Chief Appellate Defender. Joslyn Hunt deserves endless credit for successfully and
energetically managing this office before I'arrived. I'am excited, yet humbled. I hope I can be

half as successful.

Let me introduce to you my brothers and sisters in arms here on the appellate battle field. We
currently have eight Assistant Appellate Defenders — Jennifer Hurley, Jacob Johnson, Lisa

Korchinski, Eileen Larkin, Kristen Larson, Koan Mercer, Garrett Norcott and Chase Rosario.

We have two incredibly dedicated and hard-working support staff members — Sarah Braden and
Angela Stagg. Also, Inga Nelson has joined us for the summer as a University of Minnesota Law
School Justice John Paul Stevens fellow, and Valarie Ritz is our summer clinical student from

UM Law. Welcome Inga and Valarie.

“There can be no equa]

Montana Supreme Court Watch:
jUStiCG when the kind Oj‘ State v. Evans, 2012 MT 115. Evans is an appeal from a probation revocation. Koan Mercer
represented the appellant. At the revocation hearing in district court, the State called one wit-
a trial a man getg ness — the defendant’s probation officer — to recite facts found in police reports. No police offic-
ers with personal knowledge testified. The Court upheld revocation stating “[t]he State’s reliance
depends on the amount on the probation officer’s testimony alone may have been sloppy practice for presenting evidence at a revoca-
tion proceeding; however, Evans did not object, did not testyﬁ/ and did not put on any evidence (y"his own . .

gfmone)/ he has.”

. [gliven the uncontroverted testimony . . . we find no error in the District Court’s determination that the

Gl’zﬁ(ih v. Illinois. 351  State demonstrated a violation by a preponderance of the evidence.” Evans at §32-33.
M ol

US. 12,19 (1956) Practice tips to consider:

To address hearsay at revocation, raise an objection on both state and federal due process

grounds. The rules of evidence do not apply at revocation hearings, but due process and funda-
mental fairness do apply. Arguably, a revocation based solely on hearsay testimony that cannot

be effectively challenged on cross renders the proceeding fundamentally unfair.

If the Court permits the hearsay testimony despite your objection, consider making a record by

pointing out the following in your argument on the burden of proof:

e A defendant has an absolute right to remain silent and cannot be compelled to testify; The

burden is on the State, and as such, the defendant need not put forth any evidence.

If you have questions about preservation of appellate rights at the trial level feel free to contact
our office at 444-9505.

“If it were not for injustice, men

would not know justice.”
PAGE 4

‘ —Heraclitus




OFFICE OF THE STATE
PUBLIC DEFENDER

44 W. PARK
BUTTE, MT 59701

Phone: 406-496-6080
Fax: 406-496-6098

The Office of the State Public Defender is responsible for
statewide public defender services, including appellate

representation, provided through local offices and the Office of

ENSURING EQUAL ACCESS
TO JUSTICE STATEWIDE

We’re on the web!

www.publicdefender.mt.gov

the Appellate Defender.

The mission of the Office of the State Public Defender is to
ensure equal access to justice for the State's indigent and those
who are statutorily entitled to services in civil cases, as well as to

provide appellate representation to indigent clients.

William F. Hooks is the Chief Public Defender for the State of
Montana. Wade Zolynski is the Chief Appellate Defender. Both are
appointed by the Public Defender Commission, currently chaired

by Fritz Gillespie. For more information, please visit our website,

Support Staff Longevity Awards

It has been five long and hopefully good years for the following employees. Each
of the individuals below received recognition at the Support Staff Conference for
5 years of service to the agency. We would like to thank them once again for

their dedication.

Region 2: Region 7:
Diane Stenerson Gail Hikel
Pepper Aden
Lynda Dolan Region 8:

Sarah Wardinsky
Region 3:
Lori Fallon Region 9:
Robyn Olson Marilyn Pulver

Kathaline Knuth

Loretta Hergett

Violet Kober
Region 5: Gary Quigg
Ann Allen Elise Turcotte
Mary Brown

Mary Miccio

Region 11:
Linda Conard

Central Office:
Carleen Green
Traci Brasier

Rebecca Downing

Cathy Doyle

Lynn MacMillan
Way to hangin

Appellate Defender Office: there'

Sarah Braden
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