
We are confronted by a crisis, created by a lack of adequate resources in 
the face of mounting work load burdens. We have been advocating in 
the legislature for an increased appropriation for salaries and for 
additional full-time employees since the legislature convened in early 
January. The legislative session is well past the mid-point of the 
scheduled 90-day term. However, final decisions on the key issues which 
directly impact the Office of the State Public Defender have yet to be 
made, and likely will not be reached until the last few days. 

The process began almost a year ago, when we began evaluating our 
current systemic issues and projecting our budgetary needs for fiscal 

years 2014 and 2015. The Public Defender Commission approved budget requests of approximately $6 
million for the agency, which included a request for 77 additional FTEs, and additional millions more for 
contract attorney needs. In August, these requests were forwarded to the Governor for consideration 
and inclusion in the executive budget. The Governor’s office pared our request down to $4.7 million and 
37 FTEs in November. 

Our message regarding inadequate resources has been echoed in newspaper editorials and picked up in 
interviews with various media outlets. Legislators have commented in hearings that the state public 
defender system is, and always has been, woefully under-funded.  Appropriations committees have 
recommended that about $2 million be added to our budget for salaries. Additionally, HB 13, referred to 
as the state employee pay bill, includes millions intended to address salary issues. We will continue to 
press for adequate funding to address the gross salary disparities that have led to a staggering employee 
turnover calamity, and I am hopeful these efforts will be successful. 

Significant issues remain, however.  The current system requires that we do too much with too little. 
We cannot effectively handle the ever-increasing caseloads without increasing the number of attorneys, 
investigators and staff.  Today, we need the 37 additional FTEs authorized in the governor’s budget, and 
the need will be ever more pressing as our caseloads continue to grow.  The legislature thus far has 
declined to provide funding for anywhere near the number of additional FTEs we need to address the 
demands we know we will face in the coming years.  

Montana’s public defender agency is not the only system in crisis. The 50th anniversary of the ground-
breaking March 18, 1963 decision in Gideon v. Wainwright is hardly a cause for celebration. In a recent 
article in the National Law Journal, Professor Steven Bright said that “sackcloth and ashes” is a more apt 
commemoration.  Kevin Burke, a Minnesota state trial court judge and  immediate past president of the 
American Judges Association, recently wrote that “[e]very day in thousands of courtrooms across the 
nation, from trial courts that handle felony cases to limited jurisdiction justice of the peace courts, the 
right to counsel is violated.”   

(Continued on page  4) 
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By Wade Zolynski, Chief Appellate Defender 

A Brief Note on the Budget Process 
Chairman Gillespie, Chief Hooks and I have appeared frequently before the Montana 
legislature in support of our budgets.  We recognize that every employee of this agency works 
under what is most accurately described as difficult conditions.  We will continue our best 
efforts to change those conditions through the budget process (either this one or the next).  It 
is not said as frequently or as loudly as it should be, but – we do appreciate your dedication 
and hard work.   Gideon would be proud.  May the force be with you. 

      

Montana Supreme Court Finds the Privacy in Communications Statute 
Unconstitutional, In-Part  
In the last issue I reported that Assistant Appellate Defender Kristin Larson had just finished 
oral arguments in State v. Dugan (DA 11-0494).  She prevailed.  On February 19, 2013, the 
Montana Supreme issued its opinion (which is not yet final) holding that the district court had 
incorrectly applied the fighting words doctrine when denying Dugan’s motion to dismiss.  
Dugan had spoken the curse words as he hung up the phone at the end of a frustrating 
conversation with a Bozeman victim services employee.  The Court focused much of its 
analysis on the fact that the parties were not face-to-face – the conversation occurred over the 
telephone – and that Dugan had placed the call for a legitimate purpose.   

The Court also determined that the prima facie evidence provision of the Privacy in 
Communications statute (45-8-213) is facially overbroad.  Mont Code Ann. § 45-8-213 makes 
the “use of obscene, lewd, or profane language . . . prima facie evidence of an intent to terrify, 
intimidate, threaten, harass, annoy, or offend.”  Such a provision, the Court held, cannot 
survive constitutional scrutiny.   

In the end, the Court reversed Dugan’s conviction and remanded the matter for a trial 
consistent with its opinion.  However, the State must prove the mental state (purposefully or 
knowingly) without the assistance of the prima facie evidence provision.  

The Dugan decision is not yet final.  Kristin has filed a petition for rehearing essentially 
asking the court to reconsider whether Dugan’s charge can stand in light of the Court’s ruling.  
As a result, trial attorneys wishing to cite Dugan should indicate the decision is pending 
rehearing and not yet final.   

Where do we go from here?  Please contact the Office of the Appellate Defender at 
406.444.9505 if you want guidance in preserving the record for challenges that can be made 
concerning the remainder of Montana’s Privacy in Communications statute.                
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“Though Dugan’s choice of 
words was among the most 
distasteful in our 
vocabulary, if we are to 
preserve the free speech 
rights enshrined in the 
Montana and United States 
Constitutions, we must 
recognize that ‘the state 
has no right to cleanse 
public debate to the point 
where it is grammatically 
palatable to the most 
squeamish among us.’”   

State v. Dugan, 2013 MT 38, 
¶ 45 (citing Cohen, 406 U.S. 
at 25, 91 S. Ct. at 1788)    
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Parking Reimbur sement 

Did you know that if you are required to 
pay for parking, or if you are saving valuable 
resources by using public transportation, 
OPD will reimburse you up to $35 per 
month? All you need to do is complete a 
travel expense voucher (found on our 
intranet site), attach a copy of your receipt, 
sign it, obtain your regional deputy’s 
signature, and submit the form to Central 
Services. Your reimbursement will be 
processed on the payroll system and you 
will see it on your paycheck.  Make sure 
your form is complete so that it doesn’t 
come back to you and delay your 
reimbursement. If you have any questions 
contact Jessie Reehl at 496-6091 or 
jreehl@mt.gov.  

Human Resources  Cor ner 

By Barb Kain 

Ethics and Employee Conduct:  As a state employee, you 
serve the people of Montana; you owe them a duty to uphold 
their trust and maintain their confidence in the integrity of public 
employees. These principles require you to avoid conflicts of 
interest, bias and favoritism, and the appearance of impropriety 
(i.e., acts that appear illegal or wrongful to the average citizen).   
 
In general, state ethics standards prevent employees from: using 
public time, facilities, or resources for private business or 
political purposes (unless authorized by law); acts that create a 
conflict between your public and private interests, which may 
include major financial transactions with someone you regulate 
or supervise, performing official acts to harm your private 
competitors, performing official acts to benefit your own 
business interests, and other conflicts of interest; disclosing or 
using confidential information for your own economic benefit; 
accepting payment for helping people get a contract, claim, 
license, or economic benefit from your agency; taking payment 
for overlapping hours in two or more public jobs; requesting or 
accepting employment with a person you regulate without first 
notifying your agency managers; and accepting substantial gifts or 
economic benefits (i.e., generally anything more than $50) that 
could influence or reward you for your official actions.  
 
 

 
 
Standards of 
Conduct:  As a state 
employee, you are required 
to follow the Montana 
Constitution and state law as 
you complete your work. 
Working for a state agency 
may also mean the work you 
do is open to review by any 
interested member of the 
public, unless it involves confidential information. Standards of 
conduct provide ethical and behavioral guidance for public 
employees. Complying with them will allow you to ensure that 
no conflict exists between your public duty and your private 
interest as required by the constitution of Montana. The 
overarching goal is for state employees to provide the best 
service within the public trust.  If you encounter a situation that 
you feel may fall under the standards of conduct, ask your 
supervisor about your specific situation.  

For further information you can review the State Ethics Policy 
and the State Standards of Conduct on the MOM website, or 
contact your immediate supervisor or Barb Kain, Human 
Resource Officer, 444-9545 or bkain@mt.gov   

 

Craig McKillop (fifth from left in the back row) was honored by the Missoula office for being a 
“dedicated office manager and trainer and all-around awesome employee.” Thanks for all you 
do, Craig! 

Kudos to Craig!  
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Our state has to close the glaring disparity in resources between the agencies investigating and prosecuting criminal charges and 
dependent/neglect petitions and the public defense system charged with the responsibility of effectively responding in each case.  
Occasionally, a judge will recognize this disparity. Justice Sotomayor noted, during oral argument in a capital case in January, that “States 
are always strapped, but I don’t know a State who doesn’t make some income. They make a choice about where they want that income to 
go.” What decision did the state make in that case? As the Justice noted, “the prosecutors were being paid throughout. They had enough 
money to investigate, but we’re choosing not to pay the defendants.”  

To paraphrase Judge Burke, the Minnesota trial judge, the lawyers who serve as public defenders in Montana “are virtually all very 
dedicated, very committed to justice and very overworked.” The same can be said for the entire OPD staff. We cannot be expected to 
shoulder the entire burden, and then bear the brunt of consequences for inadequate funding.  As Judge Burke noted, the solution is 
obvious. “[T]here is no substitute for adequate and stable financing of the right to counsel.”   

Bill 
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Leg is lat ive  Update 
Are student loans getting you 
down?  If so you may want to 
check out information regarding 
the Public Service Loan For-
giveness (PSLF) Program.  

In 2007, Congress created the 
Public Service Loan Forgiveness 
Program to encourage individu-
als to enter and continue to work full time in public service 
jobs. Under this program, you may qualify for forgiveness of the 
remaining balance due on your eligible federal student loans 
after you have made 120 payments on those loans under certain 
repayment plans while employed full time by certain public 
service employers. Since you must make 120 monthly payments 
on your eligible federal student loans after October 1, 2007 
before you qualify for the loan forgiveness, the first cancella-
tions of loan balances will not be granted until October 
2017.  To learn more about the Public Service Loan Program go 
to http://www.studentaid.ed.gov/repay-loans/forgiveness-
cancellation/charts/public-service 

If you know of other loan forgiveness programs please contact 
Barb Kain, Human Resource Officer, 444-9545 or 
bkain@mt.gov  so she can get the word out to all employ-
ees.  Every little bit helps. 

S tudent  Loans  Causing Stress?  

Two OPD bills successfully made it through 
the legislative process. The intent of both is 
to ensure that OPD serves only people who 
qualify for services at public expense. 

HB 92, sponsored by Representative Aman-
da Curtis, has been signed by the Governor 
and is effective immediately. It removes the 

term “public defender” in the definitions of mental health and 
drug treatment court teams in 46-1-1103 and 46-1-1203. It 
leaves “defense attorney” as part of the treatment team to make it 
clear that a non-public defender may provide legal services in 
those courts.  

HB 107 sponsored by Representative Ryan Lynch transfers the 
payment obligation of an attorney representing a GAL to the 
courts. The Supreme Court administrator supported this bill and 
it has been signed into law effective July 1, 2013. 

Our other legislative proposals died in the process, including 
bills to allow flat fee contracts, to remove jail time for certain 
offenses, and to hire an additional attorney to support the con-
flict function. 

HJ 20, a joint resolution calling for an interim study of OPD 
operations, was recently introduced by Representative Kim 
Dudik. It is scheduled to be heard in House Judiciary April 4. 

The budget process is proceeding, with hearings scheduled in 
Senate Finance and Claims in early April. We continue to hope 
for adequate funding in the next biennium, but the final numbers 
probably won’t be known until sine die, currently scheduled for 
April 27.  
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 Contractor  Cor ner 

By Lynn MacMillan, Contract Assistant 
 

 Every week we send out case summaries from the Montana Supreme Court which 
have been compiled by our Appellate Division.  Let me know if you are not receiving 
these and we’ll make sure you are included on the listserve. 
 

 The current mileage rate is $.565/mile.  Please remember to include this rate when 
calculating your mileage and do NOT round this number.  The distance calculator 
and the travel policy can be found on the FORMS tab of our website. 
 

 We are asking that all contract/conflict attorneys use the pre-populated claim forms 
that we send out on the first of every month.  These forms are auto-generated and 
distributed directly to your email address.  If you are not receiving these forms, let 
me know.  If you are receiving them please complete your entries for time, mileage, 
costs, and totals on this form only. 
 

 Please remember that you are required to report the actual time you spend on each 
task on your invoices.  Billing a fixed amount for certain tasks is prohibited and raises 
red flags regarding your claims. 
 

 If you do not yet have access to the OPD brief bank maintained by our Training 
Department, contact Randa Colling at RColling@mt.gov, and she will make sure 
you are set up. 
 

 If you have a question regarding an unusual or difficult case, we can distribute it to all 
OPD FTE and contract/conflict attorneys.  Just send a brief description of the case 
and what you are looking for and you’ll get responses from all over the state. 
 

 Amy Clark, the new conflict office assistant, will be responsible for processing all 
conflict attorney claim forms.  Beginning immediately, please send your 
conflict claim forms to the conflict office in Helena:  P.O. Box 200145, 
Helena 59620. The new address is on the attorney conflict claim on our website, 
and will be on your pre-populated forms beginning in April. 
 

 Non-conflict claims and pre-approvals must still be mailed directly to the regional 
office that assigned the case.  They will be reviewed and approved by the Regional 
Deputy Public Defender and then routed to Central Services for final processing and 
approval.   

Contractor  Cor ner 

Please note the new mailing 
address for all  

conflict attorney claims:  
Kristina Neal 

P.O. Box 200145 
Helena, MT 59620 

Why is it constitutionally impermissible for a 
judge to utter the phrase “holy cow” in Court? 

Because it violates the wall of protection between church and steak. 
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44 W. PARK 
BUTTE, MT 59701 

Phone: 406-496-6080 
Fax: 406-496-6098 

The Office of the State Public Defender is responsible for 
statewide public defender services, including appellate represen-
tation, provided through local offices and the Office of the 
Appellate Defender. 

 

The mission of the Office of the State Public Defender is to 
ensure equal access to justice for the State's indigent and those 
who are statutorily entitled to services in civil cases, as well as to 
provide appellate representation to indigent clients. 

 

William F. Hooks is the Chief Public Defender for the State of 
Montana. Wade Zolynski is the Chief Appellate Defender. Both 
are appointed by the Public Defender Commission, currently 
chaired by Fritz Gillespie. For more information, please visit our 
website, www.publicdefender.mt.gov. 

O F F I C E  O F  T H E  S T A T E  
P U B L I C  D E F E N D E R  

E N S U R I N G  E Q U A L  A C C E S S  
T O  J U S T I C E  S T A T E W I D E  

We’re on the web!  

www.publicdefender.mt.gov 

I t ’s  a l l  about Tur nips  . . .  

There are the people that turnip their sleeves 
and get the job done, 

There are the people that turnip their nose at 
hard work, 

And then there are the people that don’t turnip 
at all! 

What kind of 
turnip are you?  

Fred, the newest Central Services employee, ensures (in between naps) 
that we never miss a phone call. 

See You at  Fa ir mont!  
Don’t miss the Annual Support Staff Training Conference 
April 17-18 at Fairmont Hot Springs. Hope to see you there! 

http://www.publicdefender.mt.gov/�
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