
In May, assistant appellate defender Jennifer Hurley persuaded the 
Montana Supreme Court to grant relief to her client, George Moore. 
The Court agreed that the sentencing judge failed to adequately consider 
Mr. Moore’s financial resources before ordering him to pay costs of 
appointed counsel and costs of a jury trial.  The Court found that these 
conditions posed a potential chilling effect on an indigent defendant’s 
inviolate right to a jury trial.   

This decision will have a significant, positive impact for our many 
impoverished clients.  I find it a bit ironic that this successful challenge 
was brought by an advocate for an agency which itself lacks adequate 

financial resources.  As we prepare for the upcoming legislative session, my efforts will be focused on 
directing attention on the paucity of our resources, in light of the demands and obligations we confront.  

The numbers tell the story. In the last year, the Billings region opened more than 7,000 new cases, which 
is an 8 % increase over the previous year. The Great Falls, Helena and Havre regions all experienced 
significant spikes in the number of new dependent/neglect cases, which resulted in double-digit 
increases. For a period of time, Sheila Newman was the only staff attorney in the Miles City region, 
which comprises an area larger than the combined areas of New Hampshire and Vermont. The folks in 
the Glendive region traveled over 35,000 miles in the service of their clients.  To add to these 
challenges, both Miles City and Glendive experienced a 27 % increase in new cases.  Overall, we were 
faced with almost 31,000 new cases, an increase of more than 11 %.  The Appellate Defender Office 
experienced a 17 % increase in direct appeals. We could not fully increase our work force to meet these 
demands; in fact, we were forced to deal with substantial turnover in staff and attorneys in the appellate 
office and in trial level offices statewide.  

Despite these obstacles, you continue to serve our clients at a high level. Jen Streano, assisted by Mori 
Woods, defended the clerk of court in Sanders County in multiple charges, and the jury hung on 13 
counts, returned not guilty verdicts on two more, and convicted on one misdemeanor count. Rob 
Greenwell won a partial not guilty verdict in his first felony trial, Katie Green won not guilty verdicts in 
a felony partner/family member assault trial, Chris Abbott obtained a significant victory in Billings, and 
Chase Rosario obtained relief from the Supreme Court on a restitution issue. These are a few of the 
noteworthy successes called to my attention; I know there are many more victories which go 
unrecognized, but which are just as meaningful.  

As we go forward, we will continue to advocate for increased resources to meet the demands we face.  
The Public Defender Commission has submitted budget proposals and priorities to the Governor’s 
office, in preparation for the upcoming legislative session. Advocating for additional resources is only 
part of the challenge.   

(Continued on page 3) 
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By Wade Zolynski 

Appellate Wins 
The Office of the Appellate Defender prevailed before the Montana Supreme Court in a couple 
notable cases over the summer.   

State v. James Lee Davis, 2012 MT 129.  Garrett Norcott persuaded the Court that James Lee 
Davis’s Criminal Distribution conviction should be reversed and dismissed for a lack of evidence 
after a Custer county jury convicted him at trial.  As the Court reiterated, “[t]he Due Process 
Clause protects the accused against conviction except upon proof beyond a reasonable doubt of 
every fact necessary to constitute the crime with which he is charged.”  Cynthia Thornton 
preserved the issue by twice requesting the district court dismiss the case for lack of evidence.  
The district court twice denied her motion.  Nice work Garrett and Cynthia.     

City of Whitefish v. Ralph Jentile, 2012 MT 185.  Chase Rosario scored a reversal on a restitution 
matter arguing the district court failed to properly consider the police officer’s contributory 
negligence when determining the amount of restitution the defendant owed to the City of 
Whitefish.  The officer had crashed his patrol car at the tail end of three patrol car pursuit of 
Jentile.  The Montana Highway Patrol investigated the crash and concluded the officer had 
caused the accident by following the patrol car in front of him too closely.  At restitution 
hearing, a criminal defendant may “assert any defense that the offender could raise in a civil 
action.”  Jessica Polan preserved the issue at the restitution hearing by arguing the officer had 
been negligent per se during the pursuit.  The Montana Supreme Court rephrased the civil 
remedy as contributory negligence.  Well done Chase and Jessica. 

New Assistant Appellate Defender, Nick Domitrovich 
The Office of the Appellate Defender welcomed Nick Domitrovich into its ranks in July.  Nick 
joined us from the Montana Supreme Court where he clerked for Chief Justice Mike McGrath.  
We welcome Nick and look forward to watching him mature into a seasoned public defender. 

Preservation Nation.  The Preservation of Appellate Issues at the Trial Court Level   
As the Court held in Jentile, a criminal defendant may assert civil defenses to reduce or even 
eliminate the amount of restitution owed.  However, to prevail on appeal the issue must be 
properly preserved on the record.  If it appears another party (the victim, a codefendant, an 
officer, etc.) contributed to the pecuniary loss for which the prosecution seeks restitution, argue 
contributory negligence by requesting the trial court compare each party’s negligence.  In doing 
so, cite M.C.A § 46-18-244(2) and State v. Brownback, 2010 MT 96 (holding that restitution 
engrafts a civil remedy into a criminal statute creating a procedural shortcut for crime victims 
who would be entitled to a civil remedy against the offender).  If the trial court disagrees or fails 
to apply a contributory negligence analysis the matter is preserved and can be raised before the 
Montana Supreme Court on appeal.      

If you have questions about preservation of appellate rights at the trial level feel free to contact 
our office at 444-9505. 
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We will continue to implement organizational practices, to make standard office practices as uniform as possible, and to maximize the 
benefit and utility of JustWare. We have retained a private company, CMS, to review current  job descriptions and classifications, so that 
we can have a better understanding of what tasks and functions are being performed throughout the state. CMS recently sent a 
questionnaire to agency personnel, and we are awaiting compilation of the responses. A committee chaired by Courtney Nolan has revised 
the case weighing system, and this will be the centerpiece for a project to define meaningful caseloads, and to identify ways to alleviate 
excess burdens on our regions. Nick Aemisegger and Eric Olson are heading a DN work group and developing standards for the DN 
practice, and Peter Ohman is working on juvenile justice issues. Following recommendations of the recent performance audit, we are 
revising and improving our IQ processes. We also are working on projects to better implement discovery requests, and to respond to 
discovery abuses by prosecutors; to develop a consistent approach regarding investigative practices and protection of investigator work 
product; and to overhaul the DN practice area.  

We are also monitoring changes promoted by others outside the agency. Recently, Wade Zolynski and I appeared before the Law and 
Justice Interim Committee and opposed a proposal made by the Montana Judges’ Association to nullify the rule by which a party may 
substitute a district judge.  

I look forward to continuing these discussions at the upcoming annual attorney training conference. 

Bill 
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Jan vs. The Man 

Region 9, Billings would like to congrat-
ulate Jan Cates for five years of tireless 
service to the OPD. Jan reached the 
milestone on August 27, 2012 and she 
did it with all of her hair and most of her 
sanity.   

Jan assists with DN, DJ, DC and DI 
assignments here in Billings which is an 

endless and trying job.  She is always here to lend a hand or her 
well placed 2 cents and we very much appreciate her. 

When Jan isn’t working to fight the man, she can be found 
spending time with her husband Butch, or one of her three sons 
and one grand baby.  She’s quite active in her church and has been 
known to hunt down fellow congregants that just so happen to 
also be members of the Montana Legislature to tell them that the 
OPD needs more money.  Way to go Jan! Congratulations and 
keep up the fantastic work! 

Give online before November 2 at secgc.mt.gov 

Force Your For matt ing to  Behave 
 

Format Painter 

Do you know about Format Painter? It’s available in most Office 
programs and is a fast way to fix formatting problems. If you see 
some other text in the document that looks like what you wish 
your misbehaving text looked like, try the Format Painter. Go to 
the Home tab, place your cursor inside the text you want your 
misbehaving paragraph to emulate, click the paintbrush icon, 
then click or select the text you want to fix. 

If you want to fix several pieces of text without having to repeat 
this entire sequence, double-click the paintbrush icon to make it 
persistent (in other words, to allow you to repeat the “fix” step 
several times), then click the paintbrush icon again when you’re 

finished. 

http://office.microsoft.com/en-us/word-help/use-format-painter-HP001168426.aspx?CTT=1�
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Pol icy Revis ions  Publ i shed 

The following policies were revised and updated on the 
website in July: 

107, Client File Destruction 

114, Management Caseload Limitations 

117, Caseload Management 

121, Staff Investigators 

130, Contract Counsel 

135, Proficiency Determination, Contractors 

205, Accounting Reports 

Here is a summary of the key changes:  

107, Client File Destruction  
2.4, FTEs may not bring private files to OPD 
2.5, hard copy files sent to appellate office 
2.6, MCU files 
3.0, Contractor files 
4.1.1, changes deferreds to 2 years following the end of the 
deferral period, maximum 8 years, to comply with 
retention schedule 
4.1.3, new section regarding DPHHS commitments 
4.1.4, requires documentation of management approval to 
retain files longer than retention period 

 
114, Management Caseload Limitations 
Prohibits caseloads for chief public defender and contract 
manager, requires quarterly review of management 
caseloads 

 
117, Caseload Management 
2.1.3, incorporates case weighting system into case 
assignments 
2.2, strengthens requirements regarding determining 
contractor caseloads 
Requires RDPD to file a notice of attorney of record with 
the court for both FTE and contractors 

 
121, Staff Investigators 
3.1, replaces team leaders with Investigator Supervisor in 
approving requests 
Attachment A removes former chief from letterhead 

 
130, Contract Counsel 
2.4, cross-references Policy 117 
4.0, new section on Mentoring/Training 
 
 
 

. . . and Standards  Changes  Approved 

135, Proficiency Determination, Contractors 
1.1, change frequency to biennial to align with Standards 
2.1, incorporate conflict coordinator into process 
2.3, require copy of CLE affidavit 
 
205, Accounting Reports 
Incorporate Program Managers and eliminate two monthly 
reports 

At the August 27, 2012 meeting of the Public Defender Commis-
sion, the following changes to the practice Standards were approved: 

III. 4 and III. 5, Conflicts of Interest and Conflict Cases 
Incorporates the role of Conflict Coordinator into the 
Standards. 
 
IV. 2. F., Delivery of Services 
Requires a contractor to request  redetermination of indigency if 
they believe a client can afford private counsel and prohibits 
contract counsel from taking a fee from an OPD client. 
 
VI. Qualifications and Duties of Counsel 
Brings OPD’s CLE requirements into alignment with the State 
Bar annual requirement while still requiring proficiency in each 
area of practice. 
 

In addition, individual representation standards have been modified 
to eliminate a numerical training requirement while still requiring 
proficiency or additional training in each practice area. 

The revised Standards will be posted to the website in the near 
future. And look for an upcoming format change that will make them 
easier to navigate! 

http://publicdefender.mt.gov/forms/pdf/107-FileDestruction.pdf�
http://publicdefender.mt.gov/forms/pdf/114-ManagementCaseloadLimitations.pdf�
http://publicdefender.mt.gov/forms/pdf/117-CaseloadManagement.pdf�
http://publicdefender.mt.gov/forms/pdf/121-StaffInvestigator.pdf�
http://publicdefender.mt.gov/forms/pdf/130-PolicyContractCounsel.pdf�
http://publicdefender.mt.gov/forms/pdf/135-ProficiencyDeterminationContractCounsel.pdf�
http://publicdefender.mt.gov/forms/pdf/205-PolicyAccountingReports.pdf�
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By James Reavis 

“There's really nothing you can do to prepare. Just work the 
cases.” 
 
I attempted to deploy the most 
proper facial expression in 
response. Newly hired but not 
yet on the job, I had arranged 
for lunch with Sherry Staedler, 
my new boss. Under the cover 
of establishing camaraderie, 
my true designs for the meal 
was to grill her for as much 
information about criminal 
defense as possible in between 
the gnashing of burger meat 
and the crunching of salad 
leaves.  Alas, my interrogation 
was failing to yield fruit. 
 
“Is there something I should read? I was thinking about outlin-
ing Title 46 . . .” 
 
“You don't have to know everything. If there is something I 
don't understand, I just look it up.” 
 
Don't look crestfallen, don't look crestfallen. Of course the 
boss isn't going to hand over The Mythical Golden Tome of 
Criminal Defense Magic just because you bought her lunch. 
But without a magic book or an enchanted pen or a judge's 
signature stamp, how could I possibly be ready to competent-
ly represent clients from day one? 
 
I loved law school. I loved law school so much that I wrote 
and published a book (“The Jim Report”) about it. I conclud-
ed my book with the proud declaration that I would never be 
a lawyer ever ever ever. I thrust myself into the opposite of 
law school: Getting a master's at a wishy-washy liberal arts 
institute where you engaged in “systems thinking” and made 
“impacts” using logframes and concept maps. Simply solving 
the problem presented was verboten; instead you had to pro-
cess the issue and uncover the problem behind the problem. I 
quickly discovered that this mystical process was just a fancy 
way of reaching the professor's pre-ordained conclusion, but I 
played along. 
 
With the third post-secondary graduation approaching, I uti-
lized my awesome intelligence to conclude that I possessed no 
marketable job skills whatsoever.  Now that I saw the field of 

law in a more positive light (I can buy groceries!) I signed up for the 
bar exam and looked for a job. I ended up getting a position at the 
public defender's office the same way everyone does: by barging 

into Central Office unannounced at just the 
right time HR Manager Barb Kain happened 
to be available. 
 
The powers that be deployed me to my 
hometown of Butte. I spent the night before 
my first day of work awake in bed, worried 
about the certain doom that would be visited 
upon my future clients. But I had a mantra, a 
shibboleth that would allow me to overcome 
any obstacle: 
 
“I have been deemed competent by the State 
Bar of Montana. I have been deemed compe-
tent by the State Bar of Montana. I am totally 
unprepared and panicked for this job but I 
have been deemed competent by the State 

Bar of Montana.” 
 
Maybe the office would coddle my inexperience, and slowly coax 
me into a full caseload, allowing me to get my feet wet as I tried to 
decipher the difference between suspended and deferred. But the 
legal system would not be so easily spared. For the Butte office had 
hemorrhaged four lawyers in as many weeks, and the jail continued 
to produce new customers.  
 
By the end of my first week I had at least forty clients, with more 
being added each time I opened JustWare and pressed F5. 
 
For most of you this is known as a walk in the park. For me this was 
a prance with fire ants in my pants. Meet a client call a client find a 
problem write a motion appear in court file a plea close a file pick 
your nose touch your toes repeat it again and there's a paycheck, 
hopefully at the end. 
 
Setting appointments, making phone 
calls, coordinating calendars, setting 
court dates, adding ticklers, writing 
letters; I'm not just a lawyer, I'm a 
glorified scheduling machine. Getting 
people to show up at the right time 
has got to be at least 80% of my job. 
 
But with that other 20% I feel like I'm doing something significant. 
I write e-mails to prosecutors asking them to dismiss silly charges, 
and occasionally they go along. 

(Continued on page 6) 



44 W. PARK 
BUTTE, MT 59701 

Phone: 406-496-6080 
Fax: 406-496-6098 

The Office of the State Public Defender is responsible for 
statewide public defender services, including appellate represen-
tation, provided through local offices and the Office of the 
Appellate Defender. 

 

The mission of the Office of the State Public Defender is to 
ensure equal access to justice for the State's indigent and those 
who are statutorily entitled to services in civil cases, as well as to 
provide appellate representation to indigent clients. 

 

William F. Hooks is the Chief Public Defender for the State of 
Montana. Wade Zolynski is the Chief Appellate Defender. Both 
are appointed by the Public Defender Commission, currently 
chaired by Fritz Gillespie. For more information, please visit our 
website, www.publicdefender.mt.gov. 

O F F I C E  O F  T H E  S T A T E  
P U B L I C  D E F E N D E R  

E N S U R I N G  E Q U A L  A C C E S S  
T O  J U S T I C E  S T A T E W I D E  

We’re on the web!  

www.publicdefender.mt.gov 

Composing motions to suppress are extremely time-intensive for 
me, and success is at long odds. But in what other job can you cite 
the Constitution in the first sentence of every brief you write? In 
what other job can you get your investigator on the case, exculpate 
your client, and find the real thief to boot? And where else could 
you write meritorious motions to dismiss for traffic offenses that 
would never be worth the expense for a bill-by-the-hour private 
attorney? We do justice here! 
 
Sherry was right, there was really nothing I could have done to 
prepare me for this new career. Meeting and interacting with your 
clients cannot be simulated elsewhere, and it's the foundation of 
your work. If there is a rhythm you're supposed to fall into, I have-
n't found it yet. I simply try to listen and get all of the information 
that I can. If there aren’t enough facts to explain what happened I 
go searching for more. If something the police did feels off, I try to 
see if I can write a motion about it. 
 
Sometimes there's very little we public defenders can do, because 
we can only work with the facts we have, and usually the facts are 
bad. But we do work with what we have, and we leave our mark 
where we can. I know that in just the three short months since I've 
started I'm already making an “impact” on the lives of my clients, 
and I don't need any logframes or concept maps to tell me that. 
 
Keep working those cases, my comrades. You are doing good. 
 

Upcoming Training 
The Training Department has several things in the hopper, 
including the next round of on-line standards verification, Trial 
Boot Camp, Appellate Advocacy training and more. Stay tuned and 
check the website for updates. In the meantime,  

See  you at  the  Annual  Meeting!   

My New Life  (continued from page 5)  

http://www.publicdefender.mt.gov/�
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