MONTANA PUBLIC DEFENDER COMMISSION
Draft Minutes

The Broadway Inn
Missoula, Montana

July 17-18, 2008

July 17

Call to Order

The Montana Public Defender Commission meetingeadled to order by Chairman Jim Taylor at
12:25 p.m.

Commissioners Present
Mike Sherwood, Missoula; Vic Miller, Harlem; Tavaeazey, Helena; Wendy Holton, Helena;
Stephen Nardi, Kalispell; Jennifer Hensley, Butteg James Park Taylor, Missoula.

Commissioners Absent
Caroline Fleming, Miles City; Gabriel Grant, Browgi William Snell, Billings. Dan Donovan,
Great Falls, did not seek reappointment to the Cizsion.

Interested Persons
Scott Crichton, American Civil Liberties Union ofdvitana (ACLU); Brent Doig, Office of Budget
and Program Planning

Introduction of New Members
There were no new members present.

Election of Officers

The Chair and Vice-Chair are elected for one-yeans. Chairman Taylor is unable to continue as
Chair because he will be in China for a good partbthe next year. Commissioner Hensley moved
to nominate Commissioner Veazey as Chair. Comnmissiblolton seconded the motion.
Commissioner Veazey said she was willing to servarminterim basis, but would like to have a co-
chair with a criminal defense background. She s#sd that all Commission members will be
expected to do more in the absence of Commissibendor. The motion carried.

Commissioner Taylor moved to nominate Commissidtedi as Vice-Chair. Commissioner
Hensley seconded the motion, and the motion carried

Chair Veazey read a letter from Governor Schwefitzehnibit 1) thanking Commissioner Taylor for
his service as the first chair of the Montana Rubkfender Commission. Commissioner Taylor was
also presented with a token of appreciation froemGemmission and the OPD staff.

Committee Formation

The following changes to committee memberskh{bit 2 were made:

Commissioner Hensley joined the Contracts Processsrattee, and left the IT committee.
Commissioner Holton joined the IT committee.

Commissioner Taylor left the Collective Bargainogmmittee.
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Chair Veazey joined the Legislative committee.
The Caseload Standards committee will now be céiledStandards committee.

Each committee will choose a chair and develo@testent of purposexhibit 3.

Commissioner Hensley moved to recess for committeetings until 8:30 a.m. on July 18.
Commissioner Taylor seconded. The motion carrietithe meeting recessed at 1:00 p.m.

July 18
Call to Order
Chair Veazey called the meeting back to order3 &:m.

Approval of Minutes from the April 18, 2008 Meeting
The following corrections were made to the minutes:
Page 2, paragraph 3, line 1: delete “in Helena”
Page 6, Public Comment, line 4: change to read abepent of Corrections has not identified it
as a problem.”
Page 7, second line from the bottom: change “Claaifnto “Commissioner” Veazey.

Commissioner Taylor moved to adopt the minutesoaected. Commissioner Hensley seconded the
motion. The motion carried.

Committee Reports

Budget Committee

Committee Chair Hensley reported that there werehamges to the committee’s purpose as drafted.
She said the year-end figures look good and sHeeview the books with Administrative Director
Harry Freebourn after fiscal year end closing neaek.

The 2010-2011 biennium budget has been submittdtetgovernor’s office, and a revised budget is
expected in August. Chair Veazey noted that opggatosts that include contract expenses decreased
in FY 08 by almost $1 million. Chief Public Defemd@andi Hood said that is due to the hard work

of everyone in the agency. Commissioner Taylor catugated the staff for managing the budget
without the need for a supplementahdwithout sacrificing client services, and led a rowf

applause.

IT Committee

Committee Chair Holton said that the JustWare ubllead some difficulties, due in part to a lack of
resources. Bob Simmonds has been hired to filk#s® management user support position beginning
August 1. The brief bank, which is being hoste@ foécharge by MontanaProBono.net, will be
populated soon and will be available to both FTE emntract attorneys. Two additional
videoconferencing sites are planned for the nexttitiuim. The MetNet training sessions are working
well and the hope is to video capture all of themtlie training library. Commissioner Taylor asked
about another FTE to support the IT function, and RMeebourn said that one time funding may be
available to address specific projects in the bénium.

Contracts Process Committee

Chair Veazey reported on behalf of Committee C8arrwood. The dispute resolution process is in
place, although it has not been used yet. Eightrachattorneys from various regions have agreed to
serve as volunteers on the dispute panel.
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Mr. Freebourn presented research on what other atgncies pay for attorney services. The
Department of Justice bills attorney services fatesagencies at $84 per hour. Risk Management
and Tort Defense pays external attorneys $1150 $&r hour, depending on the attorney’s level of
experience. Mr. Freebourn also reported on ratethier states. The committee decided that the
current budget proposal to increase contract atorates to $75 per hour is justified, particularly
due to Montana’s unusual geographic makeup andsstst a frontier state.

Contract Manager Larry Murphy reported that theeesmme contract attorneys in Eastern Montana
that refuse to sign a Memorandum of Understand#i@J) but continue to work for OPD. The
Commission discussed whether or not contact wiHdbal judges would be useful. Commissioners
Veazey and Hensley stated that OPD should abspluttlbeing doing business with anyone that
refuses to sign an MOU because it is not only abatess, but requires adherence to professional
standards and training requirements. Chief Hoodl thait if training is an issue there are other ways
to certify an attorney’s proficiency. The commitiiscussed asking a small group of commissioners
to travel to Eastern Montana to meet with the @mtors to work this out. Training Coordinator Eric
Olson suggested doing a training session for tietelim Montana folks in conjunction with a
commissioners’ visit.

The MOU problem is also occurring with some mehtalth providers. Attorneys have favorite
providers and not all of them agree to sign the M&dId follow the mental health protocol. It is
important to be consistent in this area, too. Cossianer Hensley suggested bringing Mental Health
Ombudsman Eve Franklin into the discussion withnttemtal health providers. Mr. Olson agreed and
will update the Commission at the next meeting.

The committee took no action on the stipend issaghe $25 per month stipend will remain as is.

The committee discussed rejected claims and regjte@spre-approvals. The Commission briefly
discussed Commissioner Holton’s request and wki# &ction later in the meeting.

Caseload Standards Committee

Committee Chair Nardi asked to change the namleeo€dmmittee to the Standards Committee since
their work on the caseload standards is nearingptatian. The Commission agreed, and this
committee will become the standing Standards Cotamit

Chief Hood reviewed the caseload management tdothandicates that some attorneys are doing
more work than others. Some regions are tweakiagvisighting system and this will be discussed at
the next Labor Management Committee meeting. Pneding numbers indicate a significant increase
in total caseload from FY 2007 to FY 2008. An as&\of the final numbers including case types
will be forthcoming.

The committee is proposing a change to the reptasen standard for post-conviction proceedings
to reflect a change in the law. The standard wijuire that when a court determines that an atyorne
is to be appointed in a post-conviction case, thpeate Office will assign the case to a contract
attorney. This will be discussed later under nesifess.

Grants Committee

The Grants Committee did not meet, but Mr. Olsoregan update on recent activity. A $100,000
grant application for juvenile indigent defense hasn submitted to the MacArthur Foundation. It
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would involve a team of eight people involved imigas parts of the justice system across the state
working with three other states to develop “strad@gnovations” in juvenile indigent defense. There
is also a request pending with the Montana Boadrowhe Control (MBCC) to fund attendance at
the National Juvenile Defender Leadership Summiew Orleans for three public defenders.

Mr. Olson has a good relationship with the MBCCe¥have provided OPD staff with training and
are alerting OPD when they identify possible g@ortunities for the agency.

Commissioner Hensley asked about the Native Ameidiezgson grant. The position is currently
vacant, and the Department of Corrections is tryanfyl it. An update will be presented at the
October meeting.

Chair Veazey is interested in seeking funding &mial disparity work, and Commissioner Taylor
asked that Mr. Olson do some training on racias.bia

Collective Bargaining Committee
Committee Chair Holton said that contracts arel&ce with attorneys, investigators and support
staff for this biennium. Negotiations for the néiénnium will begin in the spring.

The Labor Management Committee (LMC) will expandnidude investigators and support staff.
Commissioners Holton and Miller plan to attend LMt@etings as guests. The LMC is a very
productive group and they are currently workingsemeral issues including flexible hours,
confidentiality and the release of information, @ade management. Attorney satisfaction will
increase if the career pay ladder for is fundethieylegislature .

Legislative Committee

Chief Hood summarized the potential legislatierh(bit 4), to be acted on under Old and New
Business. The custodial questioning bill that fhile the last session has been changed to appty onl
to felonies in the hope that it will increase tlk@lihood of passing in the upcoming session. Tiie b
requiring that discovery be provided at no coshtigent defendants is intended to resolve payment
struggles that have occurred in several regions.cbmmittee suggested additional changes to the
draft bill.

An issue in Regions 1 and 2 is limiting the abibfypublic defenders to have contact with clierits a
the earliest opportunity (prior to the initial appance). Chief Hood is concerned that other cosintie
may follow suit, and suggested that a change tstéiteite might be needed. In the meantime, the
issue will be handled as it comes up in each &emmissioner Nardi offered to join in the effort in
Kalispell.

Chair Veazey drafted a letter asking for staff aadtract attorney participation in the legislative
process and asked that it be sent on behalf arthee Commission.

Commissioner Sherwood said that he is defendingscémat should never be charged under the ABA
standard requiring both probable caasda reasonable chance of conviction to bring charges
asked if others were having similar experienced,samggested that there might be a need to
statutorily adopt case rulings requiring judgesstdgew the affidavit.

Discussion with Senator Shockley

At Senator Shockley’s request, Mr. Freebourn reggban the collection of fee assessments. He
noted that the numbers are much lower than theg wesome counties prior to implementation of
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the statewide system because receipts build averds fees are assessed, and OPD started from
zero. He also noted that in some counties courtplgido not assess fees. Chief Hood explained the
indigency determination procedure and the appeagss. Senator Shockley would like to change
the statute to require fee collection from indigelients, including the ability to put a lien orsass.

A lively discussion ensued regarding the policy licgtions of Senator Shockley’s proposal. The
Commission and Chief Hood put forth the opiniort @&D cannot be required to put clients in a
position to violate probation by not paying feegardless of who is responsible for collection. The
Commission noted that the agency was able to sitéjnwoudget without a supplemental request by
being cost-effective, and that the small amourititight be collected under Senator Shockley’s
proposal is probably not worth the additional adstrative costs. Senator Shockley said that if it
really is not cost-effective to collect fees, ieds to be demonstrated. He closed by saying that th
Commission and the agency are doing a good jobthatdhe situation is much improved since
implementation of the statewide system.

Public Comment

Jessie McQuillan announced the launch of the M@tanocence Project. Ms. McQuillan is the
Project’s executive director, and she works witiLarmember board. The Innocence Project works
to exonerate those who have been wrongly convieted they will accept both DNA and non-DNA
cases. They also plan to advocate for public pokégrms and expect to be active during the
upcoming legislative session. Chair Veazey inviesd McQuillan to attend the next meeting of the
Commission’s Legislative Committee in Lewistown.

Koan Mercer, Assistant Appellate Defender, comnptethe fee collection discussion. He said
that it is up to the judge to assess fees, antblgsas a line attorney requires him to advocatdi®
client. Mr. Mercer thinks that more fees were inigd in judgments under the previous system
because those fee revenues were going directhetodunties.

Scott Crichton said that in early discussions taraeating the statewide public defender system,
one question was the number of FTE that shoulcebetdd to collections; eventually the focus
shifted to developing the mission of the new sysaégmh discussion of how to collect money from
indigent clients was deferred. Mr. Crichton saidtttihe impact of the economic crisis on caseload is
related to incarcerating drug offenders. He ask@PD can determine how much it costs to defend
clients charged with drug offenses. Commissiongtdravas also interested in the number of cases
that are drug and alcohol related, and that infdonawill be reported at the next meeting.

Scott Spencer, Assistant Public Defender in thesMita office, said that it seems like every drug
paraphernalia case also results in a felony passeskarge for a minute quantity of drugs recovered
from the paraphernalia. He suggested that legigl@ction may be needed to keep drug offenders
out of the criminal justice system.

Committee Reports(continued)

Personnel Committee

Commissioner Nardi reported that the Personnel Ctteertook no action and received no public
comment. Their sole purpose is to hire and supeithie Chief Public Defender.
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Chlef Public Defender Report
Public Defender Program Update
Chief Hood reviewed the staffing repoeixfibit 5. A number of new attorneys will start
next month. The remote attorneys in Libby and CanlBeach have a small office and are
both very busy. Former Regional Deputy Matt Wald ta¢ doing contract work for OPD.
Six to eight modified FTE (“mods”) are being regieesand include one for the appellate
office, two in Kalispell, .5 to increase the Hamiltinvestigator to full-time, .5 in Lewistown,
and one case management support position.

Charges are expected to be filed in August in valpaears will be a death penalty case in
Billings. Chief Hood will work with a team consisg of five attorneys, two investigators and
support staff. Costs for this case will trackedasafely. Commissioner Holton said this will
provide a good education for the legislature amdatblic on the costs of pursuing the death
penalty.

Chief Hood said that Executive Order 35-2088h(bit 6 is part of the Governor’s 20 x 10
Initiative. The overall goal is a 20% reductioreimergy consumption by the year 2010. The
Executive Order encourages the use of electronatings versus travel whenever possible to
encourage energy efficiency. The Commission sugdesdrious “green” strategies including
using less paper and meeting by videoconference.

Development of the regional budgets is in prograsd, Chief Hood expects to meet with
each of the offices to discuss them.

Contract Officer Report

Mr. Murphy briefed the Commission on Commissioneitbh’s request for pre-approval of
costs for an expert in a case that she is hanglio’gpono. Commission members are
prohibited from contracting as public defenderstatute, so the question is whether it is
appropriate for OPD to pay for third-party servitesa Commissioner’s client. The
governor’s chief legal counsel declined to tak@sitoon on the issue and suggested
consulting with the Department of Administration@B). Following a lengthy discussion,
the Commission agreed to 1) adopt an internal yolirask DOA to review the policy; 3) if
DOA approves the policy, Commissioner Holton’s ppgroval request will be granted.
Commissioner Holton answered questions but abstdien the decision-making process.
Further action will be under Old and New Business.

Training Coordinator Update

Mr. Olson reviewed the final numbers for FY 2008 &lne training schedule for FY 2009
(exhibit 7). The Annual Conference is coming up in Octobed, hias training is scheduled
for April, 2009. The sessions have been well-rezgias always.

Recording Jail Phone Calls

Fred Hansen (Montana Association of Counties), &agdennis McCave (Montana Sheriffs
and Peace Officers Association), and Colleen Ané(dtontana Department of
Corrections), joined the meeting by conference €aptain McCave said that a notice went
to all sheriff's offices and detention centers amaging them to work with public defenders
to make sure that client/attorney calls are natweatently recordedeihibit 8. To reduce

the burden on OPD contract attorneys, Chief Hoddask each public defender office to
provide the local detention centers with the peiged numbers for their contract attorneys as
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well as their own office numbers. Commissioner dayequested a master list of detention
facilities, and Captain McCave agreed to sendighéd Mr. Freebourn. The Commission
was assured by Captain McCave and Ms. Ambrosettimtugh a documentation exists that
a call was made to a privileged number, there iaatoal recording made of the call.

Appellate Defender Program Repoeixfibit 9

Assistant Appellate Defender Joslyn Hunt summarthedeport. Ms. Hunt said that the
addition of a modified FTE will further reduce thember of cases that the appellate office
contracts out.

Executive Session — Closed

Chair Veazey stated, “The following portion of tineeting relates to matters of individual privacy.
As Commission Chair, | have determined that theateds of the individual privacy clearly exceed
the merits of public disclosure. As such, this jporof the meeting will be closed.” The meeting was
closed from 2:00 p.m. until 2:30 p.m., then reopktwethe public.

General Discussion
+ Region 3 (Great Falls) Issues
The response to Cascade County Attorney Branttlsigérit for supervisory control was
filed by Judge McKittrick a week ago. Chief Appédldefender Jim Wheelis, Regional
Deputy Matthew McKittrick and Assistant Public Deéeer Vince Vanderhagen also filed a
response.

Survey Results

Commissioner Taylor said that he received 140 nesg®to the survey he conducted
regarding the public defender system. He saidthi@atesponses were so varied that he didn’t
know what to make of them and he is glad an indépenevaluation is in the works. The
evaluation will be completed this year at no coghe agency, and should help provide some
valuable information to the legislature.

Law School Clinic Program
Commissioner Taylor said this issue has been redolv

Commission Operating Procedures (Proxy Issue)
Commissioner Taylor dropped his request to atteadtimgs by proxy.

Standards Discussion

A change was proposed to Standard XI, relatingp-ponviction proceedingsxhibit 10).

A section will be added requiring the appellatecefto appoint a contract attorney in post-
conviction cases when a court has determined tR& €hould provide representation.

Summer 2009 Commission Meeting

Commissioner Sherwood would like to have a meatirfgolson in July, hopefully in
conjunction with the Standing Arrow Pow Wow in EIn®iaff will explore the availability
of facilities.

Public Comment—Contract Attorney

Greg Jackson asked the Commission to reconsideedpigest for payment in the clemency case he
has been working on. Mr. Jackson’s main points whegiehe was appointed by the court and has
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never been “unappointed”; he has an ethical obtigab his client; and, ABA standards require him
to do everything possible to save his client’s. lifde answered questions from the Commission, and
Chair Veazey said they would take action lateharmeeting.

Old Business/New Business (Action Items)

Post-Conviction Relief

Chair Veazey asked if there was a motion regarttiagpost-conviction relief proceedings. There
was no motion and Chief Hood agreed to explorastige further.

Clemency Claim

The Commission considered Mr. Jackson’s reques.gUiestion is not whether Mr. Jackson’s
continued representation of his client is apprdpriaut whether or not the public defender actalo
the agency to pay for work outside of the agengyisdiction. The case is complicated by civil
issues as well as Canadian litigation. Mr. Freebsuiggested that Legislative Analyst Sheri
Heffelfinger might be able to help identify theant of the legislation establishing the statewide
public defender system. Commissioner Hensley mowegxy Mr. Jackson’s claims for all services
related to the clemency case, subject to the usuedw by Mr. Murphy. Commissioner Sherwood
seconded the motion. The motion failed and theeisgll be tabled until the October meeting. In the
interim, Chief Hood will urge Mr. Jackson to contensubmitting claims within the 45 day time
frame as required. Although they will be disputadilithe Commission reaches a decision, they will
not be denied for lack of timely submission. Mre&pourn will consult with Ms. Heffelfinger
regarding legislative intent. Commissioner Taylalf @onsult with other death-penalty qualified
attorneys for their opinion on the case.

Proposed Legislation
Commissioner Taylor moved to approve the custagliaistioning bill as drafted. Commissioner
Nardi seconded the motion. The motion carried.

Commissioner Nardi moved to approve the draft discpbill with the following changes:
46-15-322. Disclosure by prosecution(l) Upen+eguesthe prosecutor shall make available to
the defendant for examination and reproductiorjout cost when the defendant is indigent as
determinedepresentetly the Office of the State Public Defender, tHéofeing material and
information . . .

Commissioner Hensley seconded and the motion darrie

Commissioner Sherwood drafted the following polityegards to Commissioner Holton’s request.

Findings

1. Current OPD Standards provide for compensatiorrighfe attorneys at OPD rates when a
client who has been privately represented no lohgsrthe resources to compensate his or
her attorney.

2. Those Standards also provide for compensationiraf garties for costs incurred in the case.

3. Attorneys that are Commission members should bewraged to accept pro bono
representation of indigent persons, without violgttatute.

4. Pro bono representation of indigent persons byragtoCommission members ensures both
quality representation for the client, and fisaaliags for the OPD system.

5. In order to implement these findings, the Commissiow adopts the following policy,
subject to the approval f the Department of Adntiatson:
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Policy
If a Commission member represents an individual gialifies under OPD guidelines for
representation by assigned counsel, and the Conomisgember agrees to do so without
compensation, subject to the OPD pre-approval piwes, the OPD may compensate third
parties for costs incurred by the client. Thosdsebkall include, but not be limited to,
witness fees, expert consultation and witness fessscript preparation costs, and costs
assessed by the prosecution for document and e@adenduction. Compensation shall be
paid directly to the third party requesting com@ims and not to the Commission member.

Before OPD pays any costs to third parties incubngsuch a client, the Commission
member representing the client shall be requireskbtofy in writing that the Commission
member will comply with all OPD Standards.

Commissioner Taylor moved to adopt the policy. Cassioner Nardi seconded. The motion carried
with Commissioner Holton abstaining. The policylva# submitted to DOA for review.

The next meeting is scheduled for October 10 inikewn, in conjunction with the OPD Annual
Training Conference.

Adjourn
The meeting adjourned at 3:35 p.m.

Exhibits 1 — 10 have been posted with these mitotée Office of the State Public Defender welssite
http://www.publicdefender.mt.gov/
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