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Sentencing

* lllegal sentencing remedy Is remand.
Heafner, 2010 MT 87

* Time-served credit on new charge despite
being on parole. Hornstein, 2010 MT 75

 Unsuspended portion of a DoC sentence
can be longer than 5 years if imposed after
a revocation. Roberts, 2010 MT 110
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Illegal sentencing remedy is remand
State v. Heafner, 2010 MT 87:  The remedy for an illegal sentence is now remand for resentencing to correct the illegal provision unless the illegal portion cannot be corrected.  So, here, the Court vacated several parole conditions and an imposition of restitution for all future medical expenses, but upon remand the district court can restate the parole conditions as parole recommendations and can hold a hearing to set restitution for future medical expenses at a specified (maybe really big) amount.

Time-served on new charge despite being on parole    
State v. Hornstein, 2010 MT 75:  A defendant who is out on parole and who is sitting in county on new charges but whose parole has not yet been formally revoked by the parole board is entitled to time-served credit towards the new case even if the new sentence is set consecutive to the parole case and even if the parole board ends up also giving him “dead time” credit in the parole case for the very same days.

DoC sentence upon revocation can be longer than 5 years
State v. Roberts, 2010 MT 110:  The statute limiting the unsuspended portion of DoC sentences to five years, 46-18-201(3)(a)(iv)(A), applies only to initial sentences.  Upon revocation of a suspended sentence, a court is free under 46-18-203(7) to impose an unsuspended DoC sentence of longer than five years.  Here, the Court upheld a 15 year DoC sentence with no time suspended.
 





Sentencing

« SRD'’s “clearly inadequate or excessive”
standard upheld. Driver, 2010 MT 43

* Pine Hills commitment criterion interpreted
to allow Pine upon the 4th misdemeanor
within 12 months. K.M.G., 2010 MT 81

 Reversing Gaither, 2009 MT 391, the total
for all counts in a PFO case may exceed
100 years. Gunderson, 2010 MT 166
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Pine Hills misdemeanor criteria
In re K.M.G., 2010 MT 81:  The Court interpreted the criterion (MCA § 41-5-1513(1)(b)(i)) that allows for sending a juvenile to Pine Hills if they commit “four or more misdemeanors in the past 12 months” as meaning that Pine Hills placement is authorized for “a juvenile brought before the court having committed four or more misdemeanors within a 12 month period.”  This seemingly requires having 4 offense dates within a 12 month period at the time the juvenile is charged.  
	Because they were not objected to below, the Court declined to consider arguments that an evaluation by an advanced practice nurse did not satisfy the MCA § 41-5-1513(1)(b)(ii) and that the particular evaluator did not actually “recommend” Pine Hills placement here.
	The Court also held that district courts are not required to expressly state the maximum period of time the youth can be held at Pine and that this determination can be left to DoC. 

 PFO sentence may exceed 100 years
State v. Gunderson, 2010 MT 166:  The Court explicitly overruled its prior holding in State v. Gaither, 2009 MT 391, that the total sentence in a PFO case may not exceed 100 years.  The PFO sentence replaces the sentence for the underlying felony, but the district court can impose additional sentences for other convictions in the case.  So, here, life for SIWC plus 100 years for PFO burglary was fine.





Sentencing (restitution)

Test for restitution 1S causation, not
knowledge. Brownback, 2010 MT 96

Court may—»but Is not required to—Iimpose
Interest on restitution. Bucher, 2010 MT 147

No unspecified appellate counsel costs.
Stout, 2010 MT 137

Reminder that upon a de novo retrial, the
district court cannot impose costs for the
justice court trial. Bustle, 2010 MT 68
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Restitution test is causation, not knowledge
State v. Brownback, 2010 MT 96:  Court held that there is no requirement when imposing restitution that the defendant knew about the particular loss.  Restitution is allowed so long as the loss was caused by his criminal conduct regardless of his knowledge.  Here, the defendant pled to theft of money from his step-dad’s business, which in turn caused his mother—without his knowledge—to steal money from the State of Montana to funnel to the defendant through the step-dad’s account.  This conduct authorized ordering the defendant to pay restitution to the State of Montana.
 
Restitution interest
Bucher v. Hughes, 2010 MT 147:  In an odd appeal by the victim regarding a restitution sentence that had been converted into a civil judgment, the Court observed that a district court may but is not required to impose interest in a criminal sentence restitution. 
 
No unspecified appellate costs
State v. Stout, 2010 MT 137:  The Court reversed a district court order that purported to allow the district court to modify the sentence in the future to add appellate defender costs that were unspecified at the time of sentencing.  The Court, however, remanded and noted that upon a proper record, a sentencing court can impose future costs in a set, specified amount.

 No justice court costs after de novo retrial
State v. Bustle, 2010 MT 68, is just a short and sweet reminder of two 1997 decisions holding that upon a de novo retrial appeal to district court, the district court absolutely cannot impose justice (or city) court costs upon the defendant.  





Pleas and Plea Agreements

 Change In suppression law does not
establish “good cause” to withdraw a plea.
Andrews, 2010 MT 154

— This was not an involuntariness claim.

o State’s conduct before SRD can be (but
wasn’t) a breach. Shepard, 2010 MT 20
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Breach of plea agreement during sentence review
State v. Shepard, 2010 MT 20:  	It is possible for the State to breach a plea agreement by its conduct and argument during a post-judgment sentence review hearing.  No such breach occurred here, however, because the plea agreement only bound the State to make a particular recommendation at sentencing and did not preclude the State during the sentence review process from arguing in favor of upholding the district court’s lawfully imposed sentence.  
The Court also changed the standard of review for a breached a plea agreement claim from abuse of discretion to de novo.

Change in law is not “good cause” to withdraw plea
State v. Andrews, 2010 MT 154:  A change in the controlling suppression law that occurred post-plea but pre-sentencing does not establish “good cause” to withdraw a voluntary guilty plea.  Here, Andrews plead to drug charges based in part on warrantless wire-buy evidence.  After his plea, Goetz came out, changing the law in Montana to require a warrant for such wire-buy evidence.  The Court imported federal constitutional voluntariness case law into our statutory “good cause” standard and held that a favorable change in the law does not entitled a defendant to withdraw a plea that was knowing and voluntary at the time it was entered.  Justices Leaphart, Cotter, and Nelson dissented.



Double Jeopardy

* No bar to revoking both parole and
probation for the same conduct.
Haagenson, 2010 MT 95

e Overruling Johnston and the spirit of
Martinez, P&P can do a 72-hour or 10-day
hold-and-release and then later seek
revocation for the same allegations.
Maynard, 2010 MT 115

— The only prohibition is against P&P holding an
Intervention hearing and then revoking.
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Revocation of both parole and probation for same conduct is okay
State v. Haagenson, 2010 MT 95:  There is no bar to revoking both parole and probation for the same violation conduct.  Neither revocation of parole nor revocation of probation are punishments for double jeopardy purposes under either the federal or Montana Constitutions.  Thus, there is no double jeopardy bar to revoking both a person’s parole and their suspended sentence based on the same violation conduct.  This case also clarifies that neither Martinez nor Johnston are actually constitutional double jeopardy cases; they are both actually based on a procedural statute 46-23-1012(3).  And because 46-23-1012(3) deals exclusively with probation violations, it presents no bar to revoking parole even after a person has been sanctioned in the probation context.
 
Probation sanctions:  Johnston and Martinez revisited
State v. Maynard, 2010 MT 115:  This one is worth reading in full for anyone who handles probation revocation cases.  The case explicitly overrules portions of Johnston and appears to implicitly reverse the spirit of Martinez.  In sum, the only remaining limitation with respect to probation sanctions is that if a PO pursues an informal intervention hearing under 46-23-1015, they cannot then later seek formal revocation based on the same violations.  It appears to now be perfectly permissible to do 72-hour or 10-day hold-and-releases and then later file a revocation petition based on the same violations.  The Court also reiterated here that double jeopardy has no application to probation revocation sanctions and overruled Johnston to the extent that it might be read to say otherwise.
 
Eluding conviction bars subsequent criminal endangerment prosecution
State v. James, 2010 MT 175:  The Court held under 46-11-504 that a tribal conviction for fleeing from or eluding a peace officer prohibited subsequent criminal endangerment prosecution in state court for the defendant’s driving conduct while eluding the peace officer.  The controlling statutory question is whether the two offenses arose out of the “same transaction,” which looks not at whether the offenses have the same elements, but rather at whether they were based on the same actual conduct and were motivated by the same criminal objective (here, getting away from the cops).  Justice Rice dissented on the ground that eluding a peace officer has a different criminal objective than criminal endangerment’s objective of creating a substantial risk of injury.
            By reversing on this statutory double jeopardy issue, the Court avoided deciding a claim under Public Law 280 and the Salish and Kootenai Tribe’s Retrocession Agreement that once the Tribe began prosecution, the State then lacked jurisdiction to charge the felony absent a request to do so from the Tribe. 
 
No statutory double jeopardy bar between PFMA and Assault on Minor
State v. Weatherell, 2010 MT 37:  Applying Montana statutory double jeopardy, the Court held that PFMA and assault on a minor are not included offenses of each other.  The Court declined to consider defendant’s Montana Constitutional argument that the two charges were barred where they arose out of the same transaction. 
 
Sex Assault is a LIO of SIWC
State v. Williams, 2010 MT 58:  The Court expressly held that under the MCA 46-1-202(9)(a) definition of included offense, sexual assault is a lesser included offense of sexual intercourse without consent.  This is true even where, as here, the sexual assault involves a minor and has a potential penalty equal to or even greater than SIWC.  Thus, Williams could not statutorily be sentenced for both offenses based upon a singular attack.  Williams had requested to be allowed to withdraw his pleas to both charges, but the Court instead imposed the remedy of vacating the sexual assault conviction/sentence while leaving the SIWC in place.



Double Jeopardy

 Tribal eluding conviction bars subsequent
State prosecution for criminal
endangerment. James, 2010 MT 175

— “same transaction”

e Assault on minor not included offense of
PFMA. Weatherell, 2010 MT 37

o Sex assault (even felony) is included
offense of SIWC. Willlams, 2010 MT 58
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Eluding conviction bars subsequent criminal endangerment prosecution
State v. James, 2010 MT 175:  The Court held under 46-11-504 that a tribal conviction for fleeing from or eluding a peace officer prohibited subsequent criminal endangerment prosecution in state court for the defendant’s driving conduct while eluding the peace officer.  The controlling statutory question is whether the two offenses arose out of the “same transaction,” which looks not at whether the offenses have the same elements, but rather at whether they were based on the same actual conduct and were motivated by the same criminal objective (here, getting away from the cops).  Justice Rice dissented on the ground that eluding a peace officer has a different criminal objective than criminal endangerment’s objective of creating a substantial risk of injury.
            By reversing on this statutory double jeopardy issue, the Court avoided deciding a claim under Public Law 280 and the Salish and Kootenai Tribe’s Retrocession Agreement that once the Tribe began prosecution, the State then lacked jurisdiction to charge the felony absent a request to do so from the Tribe. 
 
No statutory double jeopardy bar between PFMA and Assault on Minor
State v. Weatherell, 2010 MT 37:  Applying Montana statutory double jeopardy, the Court held that PFMA and assault on a minor are not included offenses of each other.  The Court declined to consider defendant’s Montana Constitutional argument that the two charges were barred where they arose out of the same transaction. 
 
Sex Assault is a LIO of SIWC
State v. Williams, 2010 MT 58:  The Court expressly held that under the MCA 46-1-202(9)(a) definition of included offense, sexual assault is a lesser included offense of sexual intercourse without consent.  This is true even where, as here, the sexual assault involves a minor and has a potential penalty equal to or even greater than SIWC.  Thus, Williams could not statutorily be sentenced for both offenses based upon a singular attack.  Williams had requested to be allowed to withdraw his pleas to both charges, but the Court instead imposed the remedy of vacating the sexual assault conviction/sentence while leaving the SIWC in place.



Procedural Process Rights

o Without new Information, State may not
Increase the charges on retrial following a
hung jury. Knowles, 2010 MT 186

— does not apply to initial plea negotiations
e Severance in multiple victim case unlikely

to succeed on speculative bolstering
argument. Taylor, 2010 MT 94

 Dismissal remedy for lack of timely initial
appearance. Strong, 2010 MT 163
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Without new information, the State may not increase the charges on retrial after a hung jury. 
State v. Knowles, 2010 MT 186:  Defendant goes to trial on assault on a minor (a 5 year max offense) and obtains a hung jury.  The State then offers to allow the Defendant to open plea to assault on a minor.  When he declines, the State amends to assault with a weapon (a 20 year max offense) for the retrial.  Defendant is convicted and gets 10 years with all but 6 months suspended.  Given the lack of new information between the two trials to justify the increased charge, the Majority found a “reasonable likelihood” of prosecutorial vindictiveness and remanded for a new assault on a minor trial.  The Majority was at pains to emphasize that this holding does not apply to plea negotiations occurring before any trial in the case.  Chief Justice McGrath dissented.  
 
Severance in multiple victim case
State v. Taylor, 2010 MT 94:  The Court affirmed the denial of a motion to sever separate sexual charges involving different alleged victims.  The motion was made on the ground that allowing the multiple alleged victims to testify in the same trial would prejudicially bolster each’s credibility.  The Court rejected this claim as a “vague speculation” and noted that “the cumulative effect of multiple charges is rarely a sufficient reason to justify severance.”
 
Dismissal is possible remedy for lack of timely initial appearance
State v. Strong, 2010 MT 163:  MCA § 46-7-101(1) requires that a person arrested must be taken “without unnecessary delay before the nearest and most accessible judge for an initial appearance.”   Strong was held for 42 days before having his initial appearance.   The State did not contest that the delay was unnecessary but contended that the only remedy available for a violation of the prompt initial appearance requirement was suppression of any evidence gathered during the delay.  Here, there was no evidence gathered.  The Montana Supreme Court disagreed and dismissed the charges without prejudice.  Dismissal (with or without prejudice) and suppression of evidence are all available remedies for a violation of the initial appearance requirement.  The Court suggested that to obtain a dismissal with prejudice, a defendant would have to show “specific” or “material” prejudice (i.e., that the delay improved the strength of the State’s case or harmed the defendant’s).  Justice Nelson would have dismissed with prejudice.  Justice Rice dissented.
 




Procedural Process Rights

* Dismissal for non-intentional destruction of
evidence requires State negligence + vital
to defense + exculpatory nature apparent
pre-destruction. Meredith, 2010 MT 27

* A has right to personal presence at hearing
to decide trial continuance due to new
evidence. Charlie, 2010 MT 195

— but here It was harmless
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Destruction of evidence
State v. Meredith, 2010 MT 27:  The State collected two hairs from the homicide victim’s body, which the State then destroyed in the process of DNA testing.  The Court indicated that to prevail on a motion to dismiss based on destruction of evidence a defendant must prove that the State (1) negligently suppressed (2) exculpatory evidence vital to the defense and that (3) the exculpatory nature of the evidence was apparent before its destruction.  The Court held that the defendant here had failed to establish any of these prongs.  The Court also noted that this was not a situation in which the State intentionally destroyed evidence for the purpose of depriving the defense.  Compare State v. Schauf, 2009 MT 281, ¶ 24 (“Where law enforcement officers intentionally suppress exculpatory evidence, there is per se a violation of the accused’s right to due process and dismissal is warranted.”)

Trial continuance due to new evidence is critical stage:  Matt mostly affirmed
State v. Charlie, 2010 MT 195:  As a result of the police video being disclosed a few days before a scheduled trial, a telephone hearing occurred between the State, defense counsel, and district court at which it was agreed that the trial be continued to allow the defense to evaluate the impact of the new video (which also had to be enhanced before it would be viewable).  Charlie was incarcerated at the time and was not personally a part of this telephone hearing.  The Court held that the telephone hearing was a critical stage but that the error of Charlie’s absence was harmless as it was not structural error and there was no reasonable possibility that the absence caused Charlie prejudice as the continuance was necessary to protect Charlie’s other rights.  Within this analysis, the Court revisited Matt and Price and reaffirmed its Matt holding that the State bears the burden of persuading the Court that error was harmless but overruled Matt to the limited extent that the Court will not impose a presumption of prejudice.  Hopefully the overruled part is just a semantic change without too much functional meaning as the State’s failure to carry its burden will still result in a holding that the error was not harmless even without a formal presumption and rebuttal mechanism.  
 
Jury question personal presence error harmless 
Becker v. State, 2010 MT 93:  Assuming without deciding that absence from a meeting to respond to a jury question was a critical stage, the Court found no prejudice where the district court merely referred the jurors back to the original instructions that had been settled in the defendant’s presence.
 


Procedural Process Rights

o Court suggests far tighter trial scheduling
practices. Couture, 2010 MT 201
— Majority wants trial date set at arraignment

— Continuances only upon actual showing of
“good cause”

— disapproved of requiring speedy walivers

— disapproved of local practice of not taking
appropriate dispositions after omni

— Remember continuances that don’t move the
trial date are irrelevant for speedy purposes.
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The Supreme Court cracks the whip on (un)speedy trials
State v. Couture, 2010 MT 201:
            Be forewarned:  If actually followed by the trial courts, this case will mark a significant tightening of scheduling practices.  The Court tells the district courts that “it is amazing what counsel can accomplish when the court keeps counsel’s back to the wall—and their feet to the fire.”
            Couture is a speedy trial appeal out of Lake County regarding the 924 days that passed between arrest and a homicide trial.  The Court found no speedy violation but took the opportunity to issue a number of directives about how cases should be scheduled and proceed pre-trial.  These directives come from the Court’s “serious concern” with “the glacial pace at which this case wended its way through the District Court” and “the intolerably protracted manner in which trial preparations were conducted.”  
 The Court directed that “it is essential that a firm trial date be set at the defendant’s arraignment.”
Justice Rice and Chief Justice McGrath concurred specially to note that they disagreed with mandating that district courts set firm trial dates at arraignment.
Continuances should only be granted upon an actual showing of “good cause.”
The Court directed trial judges (“the captain of the ship”) “to set deadlines and to hold the parties strictly to those deadlines unless a continuance is justified by a concrete showing of good cause for the delay.”  
Parties just stating in a conclusory manner that “additional time is needed” to do something (investigate, brief, etc.) “is utterly insufficient.”  
“Trial courts should deny any request for a continuance that is not supported by a concrete showing of good cause for the delay.”  
Being busy with a heavy caseload does not constitute “good cause” for delaying a trial.  (In this regard, the Court adopted ABA Standard 4-1.3(e) that defense attorneys should not being carry a workload that “‘interferes with the rendering of quality representation.’”)  
For speedy trial purposes, if you request a continuance and don’t disclose the basis for the request, it will be presumed to be an unjustified delay and will weigh against your speedy claim. 
The Court disagreed with the practice of granting a continuance on the condition that the defendant file a speedy trial waiver.  
A speedy trial waiver cannot take the place of the required showing of “good cause” for a continuance.  
Such waivers don’t really accomplish anything because when a defendant causes a particular delay, it will be attributed to him for speedy trial purposes whether he filed a waiver or not.  
If a defendant does establish good cause for a continuance, he cannot be required to waive his right to a speedy trial any more than he can be required to waive any of this other constitutional trial rights.  A defendant cannot be forced to choose between his speedy trial right and his right to prepare a defense.
Although not explicitly prohibiting it, the Court seemed displeased with this district court’s plea agreement policy of not accepting binding agreements after the omnibus hearing.
This policy causes defendants to delay the omnibus, which in turn delays setting a trial date under this district court’s scheduling procedures.  
The Court counted such delay here as institutional delay.
 
            As to the actual speedy trial claim, it lost because the Defendant’s personal responses to the delay were inconsistent (weighing only “lightly” in his favor), because the pretrial incarceration was less oppressive given the severity/complexity of the homicide charge and the fine accommodations offered at the Lake County jail, because the defense sought and used much of the delay to better prepare, and primarily because only a small portion of the total delay was attributed to a lack of diligence by the State and much of the delay weighed heavily against the Defendant as his continuances were not supported by concrete showings of good cause.
            Within the speedy trial analysis, the Court also observed that continuances of briefing schedules or status hearings only have speedy trial relevance if they delay the trial setting.  If the trial is not moved, there is no speedy trial delay.  Also, where one defense counsel had to be removed because of unrelated criminal charges against that attorney, the Court did not weigh this delay against either party.





Procedural Process Rights

* Witnesses’ pregnancy/caregiver hardship
were “good cause” excusing delay under
misdemeanor speedy trial statute. Roan,
2010 MT 29

 Due process provides limited protection re:
preaccusation delay, but A must show
substantial case prejudice & some State
culpablility. Passmore, 2010 MT 34

o If A absconded, speedy analysis must still
weigh State’s diligence in seeking A.
Lacey, 2010 MT 6
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Witness pregnancy is “good cause” excusing misdemeanor delay
City of Helena v. Roan, 2010 MT 29:  The City requested a continuance on the basis that one of its two eye-witnesses was unavailable due to a difficult pregnancy and the other was unavailable due to caring for the first witness and their children.  The delay pushed trial out more than six months so the defense filed for a statutory speedy trial dismissal under 46-13-401(2).  The defense noted that the first witness was never called to testify when the case did eventually go to trial and that the second witness indicated that he would have come if subpoenaed.  The Court, however, held that the hardship of requiring these witnesses to come to court at that time established good cause excusing the delay in getting to trial.  That the first witness did not ultimately testify at trial did not retroactively negate the good cause that existed at the time of the continuance.
 
Preaccusation delay
State v. Passmore, 2010 MT 34:  The Court recognized that the Due Process clause provides some limited protection regarding preaccusation delay between the alleged offense and the filing of charges.  However, to make such a claim a defendant must show that their case suffered actual, substantial prejudice from the delay.  Unlike in speedy trial analysis, defendant anxiety does not count as prejudice here.  If the defendant carries this “heavy burden” of showing prejudice, then the State has to show sufficient justification for the delay.  Dismissal will not be granted without some culpability by the State.

State v. Lacey, 2010 MT 6:  A good example of speedy trial analysis where the defendant has either been on the run or unaware of the charges for a long period of time prior to being arrested.  The Court held that even if the defendant has absconded, the district court must still consider and weigh the State’s diligence or lack thereof in seeking to find and prosecute the defendant.  The district court here erred by essentially stopping its speedy trial analysis after finding that Lacey had absconded.  However, properly weighing all of the factors the Supreme Court still held that Lacey’s right to a speedy trial had not been violated.




Procedural Process Rights

 Request for new counsel based on IAC
can be denied on existing record alone If it
directly refutes IAC. Happel, 2010 MT 200

* No decision for now regarding whether
ADO has an inherent conflict of interest
raising IAC claims involving OPD
attorneys. Sellers, DA 09-0556, -0605

 Non-cite: State did not oppose immediate
direct appeal of refusal to transfer to Youth
Court. M.J.V., 2010 MT SN
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Request for new counsel can be denied based on existing record alone where the record directly refutes the defendant’s IAC assertions
State v. Happel, 2010 MT 200:
            At the trial level, the defendant made IAC complaints and requested new counsel.  The district court concluded that the existing record directly refuted the defendant’s complaints and did not obtain further explanation from defense counsel or the defendant.  The Court held that “while obtaining defense counsel’s explanations as part of an initial inquiry remains the preferred practice,” the record here allowed the district court to make the required determination that the complaints were not “seemingly substantial” without further input or inquiry because “the record directly refuted Happel’s factual assertions.”

No ADO / OPD IAC conflict decision for now
State v. Sellers, DA 09-0556, 09-0605:  There had previously been oral argument in these cases as to whether ADO had an per se conflict of interest in handling OPD IAC appeals.  However, as Sellers was subsequently allowed to fire everyone and proceed pro se, the Court has now issued an Order declaring the conflict issue moot in this case and leaving the issue unsettled for now. 


Immediate appeal of transfer order
State v. M.J.V., III, 2010 MT 9N:  This is a non-cite.  I include it not because it is authority for anything but because it contains the interesting event that the State did not oppose the defendant’s immediate, direct appeal of a district court’s refusal to transfer a case back to youth court.  The State, however, expressly reserve the right to argue in future cases that such transfer orders are interlocutory and, thus, not immediately appealable.
 





Suppression Decisions

o Goetz applies to cell phone conversations.
Allen, 2010 MT 214

— public heard snippets, but substance private
— ClI can testify w/o warrant
— slightly expands and settles Goetz
 Under federal Miranda analysis, reference to

lawyer didn’t show A wanted to speak only
through attorney. Scheffer, 2010 MT 73

e Bar + near collision + slow + crossing fog
line = PS of DUI. Cooper, 2010 MT 11

— Stop based solely on muddy/snowy plates?
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Cell phone privacy, juror bias, and accomplice testimony
State v. Allen, 2010 MT 214:  (Tammy Hinderman wrote the great opening brief, which I had the privilege of parroting at oral argument)
            Cell phone conversations:  Goetz applies to CIs recording cell phone calls.  Montanans have an objectively reasonable expectation of privacy in our cell phone conversation so if the police want to have their CI record a cell phone call, they need to get a warrant just like they have to do for a wired buy under Goetz.  This outcome was not altered by Allen having at times talked on his phone from public locations as whatever snippets might have been overheard by passersby, the overall substance of the conversation remained private.  Remember, however, that even without a warrant the CI will be allowed to testify to what the CI heard—the prohibition here is only against warrantless recording or monitoring of phone conversations.  (Justice Rice dissented.  Justice Nelson specially concurred and would suppress the CI’s testimony.  Justice Nelson also suggested jettisoning reasonable expectation of privacy test for a “search” in favor of a common, dictionary meaning of the term “search.”)   
 
Unambiguous lawyer request
State v. Scheffer, 2010 MT 73:  The dispositive Miranda question here was whether the defendant had unambiguously requested counsel after initially waiving.  The Court applied the federal standard, rather than the more protective Montana standard, because counsel did not argue the Montana standard.  Although the defendant at several points said, “Let’s get my lawyer here.”  In the full context of the rambling exchange, he did not evidence that he wanted to speak to the cops only through an attorney; rather he really wanted to tell his side of the story right then and there.     
The Court reminds us that unlike Miranda, the Sixth Amendment right to counsel doesn’t apply until a suspect has been formally charged.  The difference matters because under federal law a Sixth Amendment violation results in suppression of physical evidence, where as a Miranda violation does not.  (The Court notes that it remains an open question whether under the Montana Constitution, a Miranda-type violation would result in suppression of derived physical evidence.) 



Transaction Rule & Just
Grooming of youths other than named victim
not inextricably linked. Lacey, 2010 MT 6

“*help explain” or “provide some context”
Insufficient. Sage, 2010 MT 156

“Inextricably linked” broad In continuing
conduct sex case. Guill, 2010 MT 69

A must have known of acts to admit through
transaction rule. Henson, 2010 MT 136

Can be “inextricably linked” even if not
iImmediately prior. Stout, 2010 MT 137

A’s wife’s abuse of victim not admissible
under Just. Knowles, 2010 MT 186
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The Court’s transaction rule jurisprudence seems to be in a bit of flux.  Recent decisions have mostly placed greater limitations on the transaction rule’s scope than those from past years.  The core transaction rule test is currently the “inextricably linked” language, but the term does not always seem to mean the same thing.  
 
State v. Lacey, 2010 MT 6:   As a counterpoint to Gaither, the Court reversed for a new trial where the State used the transaction rule to introduced evidence that the defendant in a sex case had provide drugs and alcohol to young men other than the named victim and made sexual advances on them.  The Court held such evidence was not inextricably linked to the charged offense.  Chief Justice McGrath, concurring, noted that he would have affirmed had the State given Just notice, rather than relying on the transaction rule.

“Inextricably linked” broader in continuing conduct sex case
State v. Guill, 2010 MT 69:  In an incest/sexual intercourse without consent case, the Court considered and reaffirmed the use of the phrase “inextricably linked” as the core test for application of the transaction rule.  The Court then analytically divided the evidence into two categories:  events of which the named victim was aware and events of which she was not.  The Court upheld admission of the first category without difficulty.  In doing so the Court stated that consent is always a relevant issue in a sexual intercourse without consent trial even if the defendant defends purely on a no sexual contact theory.    
	With respect to the second category of events of which the named victim was not aware, it appeared to be a closer call.  For some of the evidence the Court resorted to an “opened door” theory that the defense invited the evidence by stating during opening argument that one of the State’s witnesses was out to get the defendant for financial reasons.  This opening statement allowed the State to put on evidence of violence by the defendant against the witness and her general fear of him.  In the end, the Court (distinguishing Lacey) upheld the admission of the remaining second category events because the transaction rule is at its strongest when dealing with a continuing course of conduct offenses such as the long-term, controlling environment, incest charge here.
 
Defendant can’t use transaction rule unless she knew of prior acts?
State v. Henson, 2010 MT 136:  In a justifiable use of force homicide case where the defense was trying to use the transaction rule, the Court affirmed the district court’s denial of defense evidence regarding the decedent’s prior threatening behavior on basis that these prior incidents were not known to the defendant at the time of the defendant’s use of force.  The Court held the transaction rule did not apply even though some of the threatening events occurred only hours before the decedent’s death.
 
“Inextricably linked,” not “immediately prior”
State v. Stout, 2010 MT 137:  In a circumstantial murder case, the Majority upheld admission through the transaction rule of evidence that the defendant engaged in a multi-year e-mail and letter campaign to convince her husband (the victim) that a woman he had previously had an affair with was stalking him.  In so doing the Majority held that the transaction rule test is whether “the evidence is inextricably linked to and explanatory of the crime” and does not require the acts to have been “immediately prior” to the offense.  Justice Nelson wrote a lengthy dissent arguing that this evidence could have been admitted through 404(b) analysis but not through the transaction rule and suggesting reform of the Modified Just Rule.
 
“Help explain” or “provide some context” not enough 
State v. Sage, 2010 MT 156:  Defendant was convicted of a forcible SIWC against a younger woman who often hung out at his house where folks smoked marijuana.  At trial, the State was allowed to offer evidence of the defendant’s drug activities through the transaction rule even though no drug use was alleged directly before or after the SIWC event.  Also through the transaction rule, the State was allowed to introduce pornographic photos of other women and of the defendant taken by the defendant and allegedly shown to the victim at some point in time prior to the alleged SIWC.  On appeal the State conceded that admission of the drug evidence was error, defended admission of the photo evidence, and argued harmless error as to both.
            The Majority held that it was error to admit the photos through the transaction rule.  Of particular significance, the Majority said that just because the photos “might ‘help explain’ the charged conduct is insufficient to bring them under the ambit of the transaction rule.”  Noting that the photos could “fairly lead to the conclusion that Sage was attempting to get Mary to engage in some sort of sexual activity with him,” the Majority emphasized the forcible nature of the alleged SIWC and said that it could not conclude that the photo evidence “inextricably intertwined with the allegations that Sage forcibly raped Mary . . . simply because it provides some context for the charged conduct.”  Citing Berosik and Guill, the Majority characterized the Court’s recent transaction rule caselaw as emphasizing that “the transaction rule should not be used to admit evidence of other crimes, wrongs or acts in violation of M. R. Evid. 404(b) in order to prove the character of a defendant and show that he acted in conformity with that character in relation to the currently charged offense, when the State fails to comply with the requirements of the Modified Just Rule.” 
Given the offensive nature of the photos and the State’s emphasis of that nature to the jury, the Court held their admission was not harmless.  The Court held that the district court’s cautionary instruction was insufficient to mitigate the photos’ prejudice.  Similarly, with respect to the drug evidence, the Court rejected the State’s harmless error claim in light of the State’s arguments to the district court about the importance of being allowed to use the drug evidence and the State’s repeated references to the drugs evidence during the jury trial.  Chief Justice McGrath concurred as to the drug evidence but would not have reached the photo issue in light of a new trial being ordered for the drug evidence error.  Justices Rice and Morris were not a part of this panel.
 
Just bar as to defendant’s wife’s conduct
State v. Knowles, 2010 MT 186:  In a father child abuse case, the Court held that the district court erred in admitting under the Modified Just Rule evidence of abuse by the Defendant’s wife against the alleged child victim.  The Court held that all four Just criteria must be met, that “other acts” here must be acts of the defendant, and that abuse by the wife was irrelevant to the charge of whether the Defendant hit the child.
 


Jury Selection

« Court held Batson does not prohibit
striking a juror based on his expressed
beliefs even If they are a reflection of his
ethnic identity. James, 2010 MT 175

 Meaning of “ensuing year” in jury pool
statute reviewed for abuse of discretion.
Norquay, 2010 MT 85

e Reiterated that “coaxed recantations”

matter little while spontaneous statements
of bias weigh heavily. Allen, 2010 MT 214
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Cell phone privacy, juror bias, and accomplice testimony
State v. Allen, 2010 MT 214:  (Tammy Hinderman wrote the great opening brief, which I had the privilege of parroting at oral argument)
         Juror bias:  With respect to the denial of the for-cause challenge, the Court reiterated the importance of spontaneous juror statements and the relative unimportance of “coaxed recantations.”  Here, the juror volunteered that his mind was made up, that he’d read the news paper coverage, that he knew the officers involved, that he was a “law-and-order sort of person,” and that he’d basically convict if the trial lasted more than two days.  The only counter to this weight of bias evidence was the juror’s prompted acknowledgement that if the State didn’t prove its case, he would not vote to convict.  This coaxed recantation was insufficient to overcome the juror’s spontaneous statements of bias and the Court held the district court abused its discretion by denying the challenge.  (This is pure personal opinion and it is not mentioned by the Court or below, but I think what happened is that this prospective juror was trying to get out of serving and the judge denied the for-cause challenge so as not to reward the juror’s statements.)  Because Allen used a preemptory to remove the juror in question and used all of his other preemptories, the remedy is a new trial.  


Jury pool statute interpretation 
State v. Norquay, 2010 MT 85:  The Court held that the district court did not abuse its discretion when it denied a mistrial motion based on the manner in which the jury pool was selected.  The relevant statute says the Secretary of State must send the district court clerks a list of eligible jurors in May for use in the “ensuing year.”  There was a disagreement as to whether the “ensuing year” means the next twelve months starting in June or whether it means the next calendar year starting in January. The Majority held that the term “ensuing year” was ambiguous, and, therefore, that the district court did not abuse its discretion in interpreting the statutory scheme as it did.  The Court ends the opinion without ever saying what the correct interpretation of term actually is.  This case has to be seen as a result-driven decision, but if there is any practice pointer to take away from it, it may be that going forward we should be wary of raising legal issues through motions for mistrials since Norquay would seemingly stand for the proposition that legal issues that would normally be reviewed for correctness will be reviewed only for an abuse of discretion when raised in the context of a mistrial motion.  Justice Nelson dissented.
 
Batson Challenge
State v. James, 2010 MT 175:  The Court accepted the State giving as its reason for striking a Native juror his professed concerns about the case being in state, not tribal, court.  The Court held that Batson does not prohibit the State from striking a juror based on his expressed beliefs even where there is a defense claim that those beliefs are a reflection of his ethnic identity.  Justice Leaphart dissented from the Court’s holding that the State’s explanation was race-neutral.
 


Jury Instructions

A entitled to accomplice instruction b/c
evidence was sufficient for jury to concluded
withness who drove A to assault victim’s
house was accomplice. Allen, 2010 MT 214

No sua sponte LIO instruct require. Parrish,
2010 MT 212

“not a passenger” actual physical control
Instruction error. Christiansen, 2010 MT 197

Assault LIO of assault w/ weapon. Feltz,
2010 MT 48
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Cell phone privacy, juror bias, and accomplice testimony
State v. Allen, 2010 MT 214:
            Accomplice instruction:  The Court reiterated that where an accomplice testifies and the instruction is not inconsistent with the defendant’s claim of innocence, the defendant is entitled upon request to an instruction that an accomplice’s testimony ought to be viewed with distrust.  The witness in question here was the person who drove Allen to find the victim.  There was significant evidence that the driver knew Allen was going to assault the victim and even encouraged it.  Because there was sufficient evidence from which a jury could have concluded the driver was an accomplice, the district court erred by denying Allen’s request for an accomplice instruction.

State v. Parrish, 2010 MT 212:
            Sua sponte LIO instruction:  With respect to a plain error claim that the district court erred by not providing, sua sponte, a negligent endangerment lesser included instruction to the criminal endangerment offense here, the Court held that “absent request by the parties, the trial court has no duty to instruct the jury on a lesser included offense.”  The Court rejected a related IAC claim on the ground that not requesting a lesser include instruction can be a strategic decision. 

Actual physical control instruction
State v. Christiansen, 2010 MT 197:
            The Court held that giving the following instruction in a DUI trial was reversible error:  “The Defendant is in actual physical control of a motor vehicle if the Defendant is not a passenger, and has an existing or present bodily function that exercises restraint or directs influence, domination, or regulation of a vehicle.”  The Court noted that it has previously upheld an instruction that defines actual physical control as when the defendant is “in a position to, and [has] the ability to operate the vehicle in question.”  

Misdemeanor assault as LIO of assault with weapon
State v. Feltz, 2010 MT 48:  The Court held 7-0 that the district court abused its discretion when it refused Feltz’s request for a lesser included misdemeanor assault instruction in an assault with a weapon trial.  The assault with a weapon charge was based on Feltz’s alleged brandishing of a knife and a reasonable apprehension of serious bodily injury theory.  The Court held that given the conflicting trial evidence as to the size of the knife and the manner in which Feltz displayed/held it, the jury could have rationally concluded that the victim’s reasonable apprehension was of mere bodily injury, rather than of serious bodily injury.  The Court essentially rejected the State’s claim that any display of any weapon inherently causes a reasonable apprehension of serious bodily injury.  
 


Jury Instructions

e Obstructing requires result definition of
knowingly. Johnston, 2010 MT 152

— same, crim. endangerment: Albright, DA 10-126
 DUI refusal inference instruction available
for SFST refusal. Stanczak, 2010 MT 106

« Circumstantial evidence instruction directing

jury to determine “most reasonable” upheld.
Sirles, 2010 MT 88
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Obstructing requires result definition of knowingly
	State v. Johnston, 2010 MT 152:  The Court held the proper definition of “knowingly” for an obstructing a peace officer instruction is awareness that it is highly probable that one’s conduct will obstruct, impair, or hinder the officers’ performance of their governmental function—not simply awareness of one’s own conduct.  Here, the defendant admitted he was not forthright with officers investigating a report but did not admit he intended to obstruct them.  The jury was instructed they had to find only that the defendant was aware of his conduct (not of the probable result of his conduct).  The erroneous instruction reduced the State’s burden of proof.  The Court ordered a new trial based on defense counsels IAC for failing to seek a correct instruction.
	Similarly, in State v. Albright, DA 10-0126, the State conceded that in a criminal endangerment prosecution the jury must be instructed with a result orientated definition of “knowingly” (i.e., that the person is aware of a high probability that the person’s conduct will cause a substantial risk of death or serious bodily injury to another). 
 
SFST refusal allows intoxication inference instruction
State v. Stanczak, 2010 MT 106:  Refusal to perform the standard field sobriety tests can be used under MCA § 61-8-404(2) to create an inference that the refusing person was under the influence just the same as a breath or blood test refusal.
 
“Most reasonable” circumstantial evidence instruction okay
State v. Sirles, 2010 MT 88:  The Court upheld an instruction that when considering two different interpretations of circumstantial evidence—one pointing to guilt and the other to innocence—the jury must determine which is “most reasonable.”  The Court held that this did not lessen the State’s burden to prove its case beyond a reasonable doubt; it “merely clarified for the jury how it should resolve an evidentiary question.” 


Evidentiary Issues

* No per se rule excludes or allows A's use
of SO expert testimony that A isn’'t a SO.
Passmore, 2010 MT 34.

e No common law collateral-fact doctrine In
MT. Just 403 and the other codified Rules
of Evidence. Passmore, 2010 MT 34
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Rule 403, not collateral-fact doctrine
State v. Passmore, 2010 MT 34:  Montana does not recognize the common law collateral-fact doctrine that limits impeachment on collateral matters to only proof through cross examination of the witness themselves (i.e., barring admission of extrinsic evidence).  Rather Rule 403 and the other codified Rules of Evidence control.  Here, the district court did not abuse its discretion to exclude under 403 third-party testimony contradicting the victim’s statement that she had not previously expressed a particular tickling fantasy.     
Defense “not a sex-offender” expert testimony
State v. Passmore, 2010 MT 34:  The Court held that there is no per se rule in Montana either requiring admission or requiring exclusion of defense SO expert testimony that the defendant does not meet the diagnostic criteria of a sex offender.  Rather Rules 403, 404(a)(1), 405(a), and 702 must be applied on a case by case basis.  The Court held that the defendant here had not demonstrated that the district court had abused its discretion in excluding the expert testimony here.


Evidentiary Issues

 No Confrontation violation regarding
adopted statements. T.J.B., 2010 MT 116

* A expert excluded due to disclosure two
weeks before trial. Henson, 2010 MT 136

* Evidence of lesbian relationship prejudicial
and should not have been admitted in
obstructing case. Miller, 2010 MT 62
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Defense expert excluded due to report timing
State v. Henson, 2010 MT 136:  Where the defense takes six months from the filing of charges to obtain a mental evaluation of the defendant and discloses the report to the State two weeks before trial, the district court did not abuse its discretion in excluding the defense mental expert’s testimony at trial.    
 
No Confrontation violation regarding adopted statements
In re T.J.B., 2010 MT 116:  The Court found no violation of the Confrontation Clause where a taped interview between a cop and the juvenile defendant was admitted despite the video containing the officer’s recitation of statements from third parties.  Because the defendant agreed to the accuracy of the third party statements during the interview, they became the defendant’s adopted admissions and, thus, there was no confrontation problem.  
	This case also has an odd holding that the other, non-adopted statements made by the officer in the video weren’t hearsay.  Without citation, the Court stated, “The officer’s statement does not constitute hearsay under M. R. Evid. 801 because the officer was available to be cross-examined at trial.”  Ironically, this determination that an out-of-court statement suddenly becomes non-hearsay whenever its declarant appears as a witness comes on the same page as the Court’s accurate paraphrase of Rule 801(c) as defining hearsay as “a statement, other than one made by the declarant while testifying, offered in evidence to prove the truth of the matter asserted.”  (emphasis added.)
 
Evidence of homosexual relationship prejudicial 
City of Kalispell v. Miller, 2010 MT 62:  The Court (4-3) reversed an obstruction conviction and ordered a new trial because the trial court allowed the prosecution to make repeated reference to the defendant’s lesbian relationship.  The prosecution argued that the nature of the relationship was relevant (and would be totally allowable if the couple was heterosexual) because it explained why the defendant would obstruct the police on the other person’s behalf.  The Majority responded:
While the Trial Court and the District Court equated homosexuality and heterosexuality for purposes of legal analysis, we conclude it was prejudicial error to do so under the circumstances presented here. Society does not yet view homosexuality or bisexuality in the same manner as it views heterosexuality. Because there remains strong potential that a juror will be prejudiced against a homosexual or bisexual individual, courts must safeguard against such potential prejudice.
The Majority explained that prosecution “could have simply explained that the two women were good friends. There was no need to make repeated references throughout the trial to the homosexual nature of their relationship—either as an element of the crime or to establish context.”


Evidentiary Issues

 No Brady violation regarding private, third-
party video. Seiffert, 2010 MT 169

— A could obtain through “reasonable diligence”
 No Brady violation for non-disclosure of

victim booking photo. James, 2010 MT 175

— cumulative + A could obtain w/ “due diligence”
 No Brady violation regarding CFS

document that A knew of but did not
specifically request. Parrish, 2010 MT 212

— Again, A’s “reasonable diligence”
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No Brady violation for third party video
State v. Seiffert, 2010 MT 169:  The Court rejected a Brady claim in a DUI case where the police were aware of but failed to obtain third party surveillance footage relevant to the case before it was recorded over by the third party.  The Court held that the defendant could have obtained the evidence directly from the third party with the exercise of reasonable diligence.  The Court also rejected a claim that the State negligently allowed the evidence to be destroyed on the ground that comparable evidence existed here in the form of testimony from the officer and third party that they had watched the footage and the defendant did not appear intoxicated.   
 
Non-disclosure of booking photo not Brady violation
State v. James, 2010 MT 175:  The Court held there was no violation when the State had failed to identify and disclose a booking photo of the alleged assault victim showing a lack of injuries.  The Court concluded that the photo was cumulative and would not have affected the trial outcome and that the defense could have independently discovered it through the exercise of due diligence.
 
State v. Parrish, 2010 MT 212:
            Brady: Court found no Brady violation regarding a CFS document as the defendant had actual knowledge of the information but had did not specifically request the document’s production.  The Court rejected a related request for a new trial based on newly discovered evidence as the Court found this document could have been obtained before trial through reasonable diligence.  
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