Tips and Techniques for Writing
Effective Motions and Briefs



Reminders for Effective, Efficient
Briefing



* Techniques
 Work methods
* Resources
 Content

e Style



Lead with what matters.



Officers arrested Mr. Smith and
then questioned him without
Miranda warnings. Their questions
and Mr. Smith’s answers must be
suppressed.



Use story and theme.



There is no DUl-exception to
Miranda. Officers arrested Mr.
Smith. Without Miranda warnings,
they then asked him “how much
have you had to drink?” Officers
told Mr. Smith that he had no right
to counsel until after the breath
testing. They were incorrect.



If not story and theme, at least
focus.



State the law, then analyze.



Miranda applies where a person
is (1) “in custody” and (2) subject to
an “interrogation.” A person who
has been formally arrested is “in
custody.” “Interrogation” includes
both express questioning and any
police words or actions reasonably
likely to elicit an incriminating
testimonial response.



Cites are mandatory.



Quotes are even better.



Use case pearls.



Conclude with a concise
statement of what you want.



Conclusion

Mr. Smith requests the Court
to suppress all statements arising
out of officers’ un-Mirandized
qguestioning of Mr. Smith,
specifically the period recorded
from 5:23 t0 6:12 on the DUI

processing video.



Outlines save time.



No DUI exception to Miranda

e Facts: arrested, questioned, no warnings,
separate from BAC tests and request

e Miranda elements: custody + interrogation
— Booking exception
— Non-testimonial exception for BAC testing

e Smith arrested = custody

 Smith asked about drinking = interrogation
— Not biographical booking question

— Drinking? Is testimonial
e Distinguish BAC tests and requests



Get all sections done, then worry
about perfecting.



Edit at a separate time.



Even better, have someone else
edit it.



Remember you get a reply.



Good legal writing does take
time and requires deliberate
decision making.



Look at previous briefs.

searchcourts.mt.gov




Make both federal and Montana
claims.



Make both statutory and
constitutional claims.



Decide whether you want an
evidentiary hearing before you
write the brief.
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Persistence



Keep it simple. Use plain English.



Shorter is better.



Cater to your judge.



Consider using pictures, graphs,
and tables.



Use headings and subheadings.



Use parentheticals.



Be consistent.



Speak with confidence: “must,”
not “should.”
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Losing brief. Clearly.



“Clearly” is a red flag.



Write in your own voice.



Lead with what matters.
Keep it short and simple.

Write in your own voice.



