
Montana Medical Marijuana Act

� Where we were
� Where we are
� How we got here



It all started with
� I-148
� I-148 was the 2004 citizen initiative that 

created our original medical marijuana 
law. 

� The issue was publicly debated.  The 
Marijuana Policy Project hired Paul Befumo 
to lead the debates.

� Paul asked me to help in Bozeman.
� So I did.
� Law enforcement showed up and argued 

against.  It was congenial.



The audience had already 
decided

� The people in the audience didn’t need to 
hear from us.  Patients asked to give 
public comment.  The police got an earful.  
This process repeated itself throughout 
the State.

� Late at the polls, 62% approved.
� The people had spoken.



Things were quiet for five years.

� The Montana Medical Marijuana Act lay virtually 
dormant for nearly five years.

� The Montana Medical Marijuana Initiative 
survived three legislative sessions without much 
attention.

� In 2009, SB 325 amended I-148, but only 
slightly.  There was some abuse occurring.

� It clarified that caregivers could not USE (ingest) 
marijuana for quality control.

� It also tightened up the affirmative defense to 
apply only to a caregiver or a qualifying patient.



Then on October 19, 2009, the 
damn broke and the water rushed 

in.

� US DEPARTMENT OF JUSTICE, internal 
policy memo, October 19, 2009

� SUBJECT: Investigations and Prosecutions 
in States Authorizing the Medical Use of 
Marijuana

� FROM: David W. Ogden, Deputy Attorney 
General



The memo made clear that 
marijuana was illegal

� “The prosecution of significant traffickers 
of illegal drugs, including marijuana, and 
the disruption of illegal drug 
manufacturing and trafficking networks 
continues to be a core priority in the 
Department's efforts against narcotics and 
dangerous drugs, and the Department's 
investigative and prosecutorial resources 
should be directed towards these 
objectives.”



But the citizenry found safe harbor 
in other language found in the letter
� “As a general matter, pursuit of these 

priorities should not focus federal 
resources in your States on 
individuals whose actions are in clear 
and unambiguous compliance with 
existing state laws providing for the 
medical use of marijuana.”

� October 19, 2009



What was dubbed as the “Green 
Rush” followed the memo











Large Dispensaries and 
Cooperatives began to form.

� The Montana Medical Marijuana Act never 
allowed for dispensaries;

� Never allowed for cooperatives;
� Never allowed caregiver to caregiver 

transfers;
� Never allowed for marijuana harvested but 

not yet cured to fall into a “grey area.”
� Never allowed for a caregiver to hire 

another to sell at the counter or to 
transport marijuana.



But everyone else is 
doing it!

� Everyone was hearing, anecdotally, that 
everyone else was doing it, and earning a 
good living in the meantime.

� No one wanted to hear their lawyer tell 
them it was not allowed under the law.

� But why can’t I do it, everyone else is, and 
nothing is happening.



Law enforcement lost in the 
public debate so they took it to 

the legislature

�7 years after its passage, law enforcement 
came out against the Montana Medical 
Marijuana Act by pleading privately to the 
legislature to fix it with SB 423.
�SB 423 was introduced.



SB 423
� SB 423 repeals I-148.
� It allows qualifying patients to use medical marijuana, 

(what the right hand giveth) but makes it practically 
impossible for the patient who cannot personally grow it 
to get it (the left hand taketh away).

� It prevents caregivers from earning a living by 
precluding them from charging for their product (50-46-
308(6)(a)), or providing to more than three patients (50-
46-308(3)),

� Prohibits all medical marijuana advertising (50-46-341),
� it allows law enforcement open access to any place 

(homes) where medical marijuana is grown (50-46-329),
� it requires the Board of Medical Examiners to scrutinize a 

physician who recommends marijuana to more than 
twenty five patients a year (50-46-303(10)),

� and prevents a husband from living in a home with his 
registered wife who may grow her medical marijuana 
unless he himself is also registered, (50-46-307(7)).



While local law enforcement was 
busy convincing the legislature that 

something need to be done, the 
Feds offer assistance

�Feds raid medical marijuana 
operations in Missoula, statewide.
�On March 14, 2011 the left hand taketh 
away, without a warning memo.



According to Missoulian blog:

� “Marijuana Advocates note that federal 
agents executed their search warrants 
even as a Montana Senate panel collected 
testimony on SB 423 to repeal the state's 
2004 voter initiative (I-148) legalizing 
medicinal use of marijuana.”



f. Governor Schweitzer expresses 
disappointment about SB 423 by 
letter to the Senate dated April 28



Governor Schweitzer continues:



Governor Schweitzer expresses 
privacy concerns with respect to 

SB 423



Governor Schweitzer expresses 
search and seizure concerns with 

SB 423



Governor Schweitzer is concerned 
with patient access



Despite the Governor’s concerns, 
SB 423 is approved by the Senate, 
effective July 1, 2011, cite as MCA 

50-46-301 et. seq.
� The citizens revolt:
� Montana Cannabis Industry Association vs. 

Montana
� IR-124, on the November 6, 2012 Ballot to 

repeal SB 423 in favor of I-148
� CI-109, on the November 2012 Ballot to 

prevent the legislature from repealing a 
voter initiative without citizen approval.



Montana Cannabis Industry 
Association vs. Montana

ddv-2011-518, Lewis and Clark 
County, Complaint, asking for a 

declaration that SB 423:
� violates Plaintiffs' right to privacy,
� violates Plaintiffs' right to dignity,
� violates Plaintiffs' right to pursue 

life's basic necessities, including 
personal health,

� violates Plaintiffs' right to against 
unreasonable searches and seizures,



and
� violates Plaintiffs' right to freedom of 

speech,
� infringes on the individual Plaintiffs' 

associational anonymity rights and 
right to petition the courts, and

� an order enjoining the State from 
codifying or enforcing Senate Bill 
423.



But first, a Preliminary Injunction

� Before the Court ruled on the Complaint, 
the Plaintiff moved for a preliminary 
injunction to maintain the status quo, to 
prevent further harm to Plaintiffs, while 
the case proceeded.

� After three days of testimony, the Court 
granted the preliminary injunction on June 
30, 2011.



Order Granting Preliminary 
Injunction



Let’s take a closer look at each 
part of the Court’s order

� First consider the advertising prohibition.
� The Court basically said it was a violation 

of free speech.  





Next let’s look at the “inspection 
procedures”

� The Court said that it was a violation of 
the citizens rights against an unreasonable 
search and seizure.

�



Next consider section 3(10) 
entitled “Department 

responsibilities”.



Judge Reynolds was concerned 
with patient access to legal 

medicine
� He enjoined the State from enforcing this 

part of the Bill as well.



Judge Reynolds wrote:



Last, we consider section 5, 
“Provider types”

� Judge Reynolds felt that the prohibition of 
any renumeration for a medical marijuana 
provider and the prohibition of a provider 
from buying or selling mature marijuana 
plants or seedlings, cuttings, clones, 
usable marijuana, or marijuana –infused 
products” violated the citizens 
fundamental right to “seek their safety, 
health and happiness in all lawful ways.”



Judge Reynold’s considered 
that:



Judge Reynold’s, again, 
considered patient access:



Judge Reynold’s wrote:



Judge Reynolds recognized that 
it is a fundamental right to earn 

a lawful wage:



Judge Reynolds again was 
bothered by patient access to a 

legal medicine:



� Judge Reynolds ruled the balance of SB 
423 is effective pending further 
proceedings in the case.  

� of note:
� Section 4 (50-46-307) prohibits anyone in 

custody or under the supervision of the 
Department of Corrections or youth court 
from possessing a medical marijuana 
registry card;



Of further note

� Per section 10 of SB 423 (50-46-319), a 
registered patient, or provider (of either 
marijuana or marijuana-infused products) 
can possess:

� 4 mature plants, plus 12 seedlings, plus 1 
ounce of usable marijuana, per patient

� So, who can get a card?



Under SB 423 you are either a 
patient or provider 50-46-308(2)(e)

� If you need it for medical, look to 50-46-307 
(Section 4 of SB 423).

� A Montana resident with a “debilitating medical 
condition” as defined under 50-46-302(2)- much 
the same as under I-148 except for “chronic 
pain” which has been tightened up by requiring 
objective proof of the “etiology” or cause of the 
pain or a second opinion.

� The patient must now opt to either grow it or 
obtain it from a provider whom he must name.  
In either case, the grow location must now be 
disclosed.



If you are a provider look to 50-46-
308.  You can be a provider if

� you are named on the patient’s form as either a marijuana provider or a marijuana-
infused products provider,

� you are a Montana resident,
� you list the single grow site address,
� you provide fingerprints,
� you have no felony, no drug conviction, not in custody of DOC or youth court,
� you have not failed to pay taxes, interests, penalties or judgments to a government 

agency,
� You have not failed to pay child support.
� You cannot register as a provider if you have named another person as a provider.  

This prevents a circle.  It is intended to create a one to one relationship, I think.
� Last,  you cannot share any portion of the grow site with another- no Co-ops.
� See 50-46-309 for a few restrictions on marijuana-infused products providers.
� So in the meantime, what happened to the Lewis and Clark case? 



State of Montana Appeals

� State of Montana appeals Judge Reynolds’
order in DDV-2011-518, August 9, 2011.

� Montana Cannabis Industry Association 
files cross-appeal.

� The Goetz law firm advised me by email 
that they do not expect an answer on the 
appeal before the November 2012 
elections on IR-124 and CI-109.



Just when the Medical 
Marijuana Community is feeling 

a little better,
� DOJ SENDS OUT ANOTHER LETTER:
� “OPEN LETTER TO ALL FEDERAL 

FIREARMS LICENSEES” DATED 
SEPTEMBER 21, 2011.

� Warning the reader that registered 
medical marijuana patients are 
nonetheless prohibited from possessing a 
firearm under federal law.



The letter from the DOJ reads, 
in pertinent part:



This letter had a further chilling 
effect on caregivers throughout 

the State.

� whatever



For any answers to any other 
frequently asked questions 

regarding the medical marijuana 
act,

� Check out the Department of Public Health 
and Human Services first.



The people may get the final 
word

� Constitutional Initiative 109
� It seeks to prevent the legislature from 

undoing a citizen initiative without citizen 
approval.



CI-109

� [] FOR amending Article III, section 
4 of the Montana Constitution to reserve 
to the people the power to amend or 
repeal laws passed by initiative.

� [] AGAINST amending Article III, section 
4 of the Montana Constitution to reserve 
to the people the power to amend or 
repeal laws passed by initiative.



And the people speak again 
with Initiative Referendum 124

� “In 2004, Montana voters approved I-148, 
creating a medical marijuana program for 
patients with debilitating medical 
conditions. Senate Bill 423, passed by the 
2011 Legislature, repeals I-148 and enacts 
a new medical marijuana program, which 
includes: permitting patients to grow 
marijuana or designate a provider; limiting 
each marijuana provider to three 
patients;”



and

� “prohibiting marijuana providers from 
accepting anything of value in exchange 
for services or products; granting local 
governments authority to regulate 
marijuana providers; establishing specific 
standards for demonstrating chronic pain; 
and reviewing the practices of doctors 
who certify marijuana use for 25 or more 
patients in a 12-month period.”



The continuing saga of I-148 will 
have to wait until November 6, 
2012 when IR-124 is decided.

�“[ ] FOR Senate Bill 423, a bill which 
repeals I-148 and enacts a new medical 
marijuana program.”
�“[ ] AGAINST Senate Bill 423, a bill which 
repeals I-148 and enacts a new medical 
marijuana program. A vote against Senate 
Bill 423 will restore I-148”



Thank you

� For more information, please contact Craig 
Shannon at craigks@gmail.com.


