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4. Conflictsof Interest:
Goal: Theduty of loyalty to the client is paramount.

A. Organization of the State Public Defender System: The State Public Defender
System is made up of eleven Regional Public Defender Offices, the Office of the Appellate
Defender, the Mg or Crimes Unit, the Conflict Coordinator, and various local offices and
contract attorneys. The Office of the Appellate Defender isindependent from all trial division
offices. The Conflict Coordinator isindependent from all trial division offices and is independent
of the Appellate Defender Office.

Each local officeis under the direct supervision of a Regional Deputy Public Defender.
The Mgor Crimes Unit is under the direct supervision of a manager who is responsible for
directing, coordinating, and evaluating the work of attorneys employed in the unit. The Mg or
Crimes Unit manager is solely responsible for providing guidance to and determining litigation
strategy for attorneys assigned to his supervision. The Regional Deputy Public Defenders are
responsible for directing, coordinating, and evaluating the work of attorneys employed in the
local office and any contract attorneys that are also assigned to his or her overall supervision.
The Regional Deputy Public Defenders are solely responsible for providing guidance to and
determining litigation strategy for attorneys assigned to their supervision.

Each regional office and the Mg or Crimes Unit has its own support staff and
investigators separate from those employed by any other independent office. Each officeis
physically separate from the others. No supervisor or staff from one independent office has
access to files or premises of another independent office. However, a supervisor or staff from a
regional office has access to the files and premises of alocal office that is under that regional
office’s supervision. Each office has its own phone numbers, facsimile equipment, and
computers. Although computer networks will be linked for purposes of reporting statistical
information, confidential client information shall be separated by appropriate firewalls or other
screening devices.

Neither the Chief Public Defender nor anyone assigned to the State Public Defender
System administrative division exercises general control or influence over the handling of
individual trial division or appellate division cases, has accessto client files or client
confidences, has keys to any independent office, or has unsupervised access to the premises of
any independent office. The only other exception to thisruleisfor major litigation cases in
which the State Public Defender’s office may provide assistance through its Major Crimes Unit.
While the Office of the State Public Defender must sign off on al expenditures and coordinate in
advance on some expenditures for expert witnesses, certain other investigative assistance, and
equipment purchases, these requirements are only to ensure compliance with State disbursement
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procedures and promote sound fiscal practices; they do not dictate trial strategy, which remains
the exclusive province of the Regional Public Defender’s Office or Major Crimes Unit.

B. State Public Defender System Organization and Conflicts of Interest: Each
independent regional office, including any local office under its supervision, is a separate “firm”
for purposes of representing clients. The Major Crimes Unit is a separate “firm” for purposes of
representing clients. Accordingly, a client with aconflict of interest with one regional office may
be represented by another regional office or the Mg or Crimes Unit. In such an event, the client
shall be screened through appropriate devices and procedures from having contact with any
confidential information concerning any other case in the conflicting region. A local office may
not represent a client in conflict with a client of its regional parent office, or vice versa.

The Office of the Appellate Defender is also a separate “firm” for purposes of client
representation. The Office of the Appellate Defender may represent a client in conflict with a
client of any regional or local office, or in conflict with any contract attorney. In representing
the former client or atrial division office, the Office of the Appellate Defender may take the
position that aregional or local office attorney, or a contract attorney, did not provide the client
constitutionally effective assistance of counsel.

C. Examination for Potential Conflicts of Interest: Early detection of a potentia conflict
of interest is crucial to its appropriate resolution. As soon as is practicable following
appointment to represent a client, a Regional Public Defender Office must examine its records to
determine whether it may have a conflict of interest involving another current or former client, or
otherwise. An office must promptly update this examination as it investigates the case and
receives discovery, with particular attention paid to finding out if conflicts may exist with
anticipated witnesses for the prosecution or defense. In the event that a potential conflict of
interest develops, the matter shall be referred to the Conflict Coordinator, who shall be provided
sufficient facts to decide the issue.

Clients and potential witnesses may aso have information that will assist in uncovering
possible conflicts of interest. Accordingly, each local public defender office should use standard
guestions for its client intake interviews and witness interviews that are designed to uncover
conflicts on forms developed by the State Public Defender’s Office.

In a situation in which a public defender’s office makes an initial appearance on behalf of
codefendants, the clients must be cautioned at the first opportunity not to disclose confidential
information concerning the case until a determination can be made if a conflict exists.

D. Policy and Guidance on Potential Conflicts of Interest: It isthe policy of the Office
of the State Public Defender that all State Public Defender System offices will comply with all
legal requirements and ethical guidelines relating to conflicts of interest in the representation of
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clients. The Rules of Professional Conduct are mandatory authority. To the extent that this
Standard may be interpreted as inconsistent with the Rules, the latter controls.

The difficulty in developing case-specific policiesis that it isimpossible to formulate
rules that will apply in every situation. The following guidance contains examples of situations
where conflicts are likely to result and others that are probably not conflicts of interest. Thisis
not an exclusive list; however, thislist contains many situations expected to arise in cases. Any
potential conflicts must be resolved on a case-by-case basis.

E. Codefendants: Public defender offices within aregion or the Major Crimes Unit will
not represent codefendants except in rare situations when it is clear that each codefendant’s
interests are completely consistent with the others and each codefendant agrees. Even so, the
better course of action isto represent only one codefendant. If possible, the regional public
defender should keep one of the cases. If the public defender can make a choice of codefendants
before obtaining privileged information from either one, the choice should be the codefendant
with the most serious or difficult case. Otherwise, the local public defender should keep the first
codefendant to which the office is appointed and refer the other codefendant(s) to the Conflict
Coordinator.

F. Simultaneous representation of a defendant and a potential prosecution witness or
alleged victim: Therewill almost always be a conflict of interest in this situation. There may
not be a conflict if the prosecution witness’s credibility or the alleged victim’s character is not at
issue, and the prosecution witness’ testimony is not a crucial factor in the defendant’s case. This
issue should always be referred to the Conflict Coordinator.

G. A former client is a potential prosecution witness or alleged victim: Thisisnot a per
se conflict of interest, but a conflict will often exist in this situation. There may not be a conflict
of interest if the prosecution witness’s credibility or the alleged victim’s character is not at issue,
and the prosecution witness’s testimony is not a crucial factor in the defendant’s case. In other
cases, there may not be a conflict of interest if the local public defender’s office has no
privileged information about the former client that would be useful in representing the defendant.

H. Investigation reveals that another person may have committed the charged crime and
that other person isaformer client: Thiswill amost aways be a conflict of interest. This
presents a conflict of interest if the local public defender’s office has privileged information
about the former client that would further the theory that the former client is the perpetrator.

I. An employee of the local public defender’s office is a potential prosecution witness or
an alleged victim: Either situation is a conflict of interest.
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J. The defendant was convicted in a previous case while represented by the loca public

defender’s office and has a colorable claim of ineffective assistance of counsel in that case:

This presents a conflict of interest as long as the ineffective assistance claim is unresolved.

K. Situations that do not present per se conflicts of interest: The following are not per se

conflicts of interest. However, if the particular situation actually degrades the quality of client
representation or creates an appearance from which a reasonabl e person would doubt that alocal
public defender’s office can exercise independent professional judgment on behalf of a client, a
conflict would exist. Theindividua circumstances control. They include:

a. A dispute between client and attorney or other member of the local public

b.

C.

defender’s office staff.

A client refuses to follow an attorney’s advice, unless it involves the commission
of afuture crime.

A client files a grievance against the attorney with the attorney’s supervisor or the
Office of Disciplinary Counsel. A client should not be allowed to manipul ate
appointment of counsel by filing a frivolous grievance against an assigned
attorney. However, a non-frivolous grievance may create a conflict of interest. A
client complaint, even if not creating a conflict of interest, should usually justify
the local public defender in changing assigned counsel as a matter of supervisory
discretion.

An alleged victim or potential prosecution witness has afriend or relative in the
local public defender office.

A witness for the defense is a present or former client, unless there is areasonable
possibility the testimony could turn adverse to the defendant or the theory of
defense may implicate the present or former client.

An employee of the public defender office is closely related by blood or marriage,
is engaged to be married, or otherwise has a close relationship with an employee
of a State, county, or city office that has prosecution, law enforcement, or child
welfare responsibilities. Appropriate steps must be taken to disclose the
relationship, ensure protection of privileged information, and reinforce confidence
in the independent judgment and zeal ous representation of the public defender
officer. A “close relationship” would include sharing a household and extended
dating.

An employee of the public defender office is aformer employee of a State,
county, or city office that has prosecution, law enforcement, or child welfare
responsibilities. However, if the former employee of such office participated
personally and substantially in a case, the public defender office would have a
conflict of interest and be disqualified. If the former employee of such office did
not participate personally and substantialy in the case, a timely deployed “ethical
wall” will prevent disqualification of the public defender office.
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h. An employee of the public defender office is aformer employee of another public
defender office or other law firm that represented clients in conflict with the
public defender office where the employee is now employed. This situation
sometimes occurs when Public Defender System employees transfer from one
public Defender System office to another, and when personnel are hired from law
firmsthat handle criminal or juvenile cases. Apply the same process as above.

i. An employee of the prosecutor’s office is a former employee of the public
defender’s office. Apply the same process as above.

j. A public defender appears before ajudge who is aformer associate in the public
defender office. In such cases, appearances before former associates are proper
when there has been full disclosure.

k. Anemployee of the public defender officeis closely related by blood or marriage,
or is engaged to be married, to a judge before which the public defender office
appears, or otherwise has a close relationship with ajudge before which the public
defender office appears. A “close relationship” would include sharing a
household or extended dating. Such arelationship must be disclosed in any case
where the public defender office appears before the judge and each party given
the opportunity to request recusal.

I. A public defender has applied for or been offered ajob in a state, county, or city
office that has prosecution, law enforcement, or child welfare responsibilities, or
isrunning for election as a prosecutor or law enforcement officer. In such cases,
the Office of the State Public Defender may give the public defender and his or
her supervisor guidance concerning campaign ethics laws, the public defender’s
caseload, and other matters to ensure client and public confidence in the
continued zeal ous advocacy by the public defender and the public defender office.

m. A public defender has applied for appointment to a judgeship.

L. Action after identifying a possible conflict of interest: Thereisno one-size-fits-all
solution here, either. However, there are a couple “must do’s” and several “maybe should do’s”
when a possible conflict is uncovered. They include:

a. Seek advice from supervisors and others: A “must do.” The first source of advice
should be the office supervisor. An office staff meeting is a good vehicle for
hashing out these issues. In addition, the Conflict Coordinator is available to help
answer questions of professional ethics.

b. Full disclosureto the client: Another “must do,” even if the attorney does not
think there is an actual conflict. If the situation doesn’t present a real conflict, the
attorney should explain that to the client and obtain his or her acknowledgment
that continued representation is appropriate. If the client doesn’t agree and wants
the attorney removed, or isn’t mentally competent, the attorney can then make a
decision on how to proceed. But, attorney must never withhold information from
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the client about any potential conflict. The attorney should document the
disclosure and the client’s response. The attorney should inform the client of his
or her right to file a grievance of the issue and the right to raise the issue to the
court.

c. Reguest for waiver from the defendant or other current client: If thereis an actual
conflict of interest, the client may want to waive the conflict and retain the
attorney after full disclosure of the conflict and what it means to continued
representation by counsel. The attorney should document the disclosure and any
waiver on the forms provided by the Office of the State Public Defender. The
attorney should use sound judgment in deciding whether to ask a current client to
waive a conflict. Some conflicts are so serious that the attorney should move to
withdraw, even though the client likes the attorney so much that he or she would
be willing to waive anything.

d. Request for waiver from aprior client: If, for example, aprior client is awitness
or an aleged victim in a current case, the attorney can ask him or her to waive a
conflict. Thiswould most likely involve consent for disclosure of privileged
information or use of the conviction for which a public defender office
represented the prior client asimpeachment or character attack. Again, the
attorney should use sound judgment in deciding whether to ask for such awaiver,
as some conflicts are so serious that waiver will not remove the appearance of
impropriety. See also Montana Rules of Professional Conduct, Rules 1.9 (Duties
to Former Clients), 4.3 (Dealing with Unrepresented Person). Again, the attorney
should document the disclosure and any waiver.

e. Building an “ethical wall”: In rare cases, an “ethical wall” may cure a conflict of
interest. Thistype of procedure will always be used when an attorney from
another Region or the Major Crimes Unit comes into a new Region to handle a
conflict matter. An “ethical wall” will screen the attorney from information
except that necessary for his case. The “ethical wall” shall screen the attorney
from both hard copies of other files, aswell as any e ectronic information
concerning the other clients, whether in the case management software, email, or
other electronic data.

f. Disclosure to the court and prosecutor: If the attorney is confident that the
situation doesn’t present an actual conflict, the client agrees, and the attorney
documented the client disclosure and acknowledgment, then the attorney may not
need to disclose the situation to the court and prosecutor. The attorney may not
want to inform others if doing so might tip trial strategy, compromise privileged
information, reveal attorney work product, or cause undue invasion of someone’s
privacy. However, if the attorney’s instincts indicate that it is too big of an issue
to keep under wraps, or might come back to haunt him or her, then it’s time to
bring in the judge and opposing counsel. Certainly, any actual conflict of interest
should be brought to all parties’ attention, even if the client is willing to waive it.
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g. Making arecord: If the matter is disclosed to the court and prosecutor, the

attorney must make sure thereisarecord of it with all parties present. The client’s
on-the-record waiver or agreement that there is no actual conflict of interest, after
full disclosure that is also on the record, will close the door on amost any
controversy. If the attorney’s position is that there is no conflict, the attorney will
be required to elaborate; a simple denial of a conflict isinsufficient.

Moving to withdraw: If thereisan actual conflict and there is no waiver, the
office must withdraw. If multiple current clients are in conflict, the attorney may
be able to keep one of the casesif he or sheidentified the conflict early enough.

If so, the attorney should try to keep the most serious or difficult case. If that is
not feasible, then the attorney should try to keep the first client in the door. Often,
however, the conflicts among current clients aren’t discovered until the office is
well into its representation of all. If so, the office usually must withdraw from all
cases. If the attorney must move to withdraw, keep in mind that, as a genera rule,
the attorney doesn’t have to reveal the factual basis for the conflict. The attorney
should resist requests to reveal anything more than is necessary to articulate the
conflict and must protect privileged information.

. Resolve close casesin favor of the most conservative action: If an attorney’s

instincts indicate something is a potential conflict, then it probably is. If an
attorney is uncertain whether a situation presents an actual conflict, then it likely
does. If an attorney is ambivalent about telling the court about a possible conflict
that he or she thinks was resolved, then the attorney probably should.

M. Joint Defense Agreements: In the event of a multiple defendant caseinvolving a

public defender office, or a contract attorney, and any outside counsel, the following guidelines
should apply to any joint defense agreements entered into. A joint defense agreement should be
in writing, signed by all counseal and clients after consultation, and should provide the following:

a

b.

C.

The agreement must not create any kind of an attorney-client relationship between
co-defendants,

Information that is shared under the agreement is privileged;

Anyone who withdraws from the agreement remains bound by confidentiality as
to any information obtained through the joint defense agreement;

All parties agree that in the event one withdraws to cooperate with the
government, any potential conflict of interest iswaived by al parties. Anyone
who withdraws from the agreement shall provide notice to all other parties prior
to withdrawing, and return all documents provided pursuant to the agreement
prior to withdrawing. A log should be kept of al meetings attended under the
joint defense agreement, as well as any information and documents shared
pursuant to the agreement;

In the event that any defendant in the agreement testifies at trial, he or she agrees
to walve the confidentiality provisions of the joint defense agreement to allow any
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other remaining party to the agreement to cross-examine him or her on the basis
of information he or she has shared through the joint defense agreement;
f. The agreement must recite a procedure for withdrawing from the agreement;

g. All documents provided pursuant to the joint defense agreement must be returned
upon the termination of the agreement.
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